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SIR, 


O U beſpeak in your Preface great 
Charity and Moderation in thoſe who 
mall Anſwer you. But not without 
a Sting if they come too near, 


Animaſque in Vulnere ponunt. 


Vet, Sir, I muſt venture, and freely tell you 

wherein I think you have overſhot the Mark. 

* You are come into the Government. But up- 
on what Terms? You once thought it all a 
Wickedneſs and Uſurpation. And have you Al- 
ter'd your Mind ? No. You ſtill think it was 10. 
But you have found Reaſons that notwithſtand- 
ns | Cas ing 


C21 


ing all that you ought to Comply with it. So 


that this is no Juſtification of the Government, 
but only of your own Compliance. And you are 


as Free to part with it to Morrow, if it keep 
not its Ground, and Comply again with what- 


ever ſhall Riſe up in its Place. It cannot Sink 
down with me how any Man can be Hearty to- 
Support that which he thinks a Wickedneſs ! 
Therefore the Government is not beholding 
to any Convert who ſhall come in otherwiſe than 


upon Revolution-Principles. For tho? he may Sa- 
tisfy himſelf in it, yet if his Arguments pre- 


vail he will Unſettle Thouſands. I will not be 
ſo Uncharitable to Suppoſe you had this in your 


Deſign. But however it has the ſame Effect. 


And I think I may ſet this down as a Certain 
Rule, That whoever Sticks ſtill to his Old Pa 


ſive Obedience PoRtfin, cannot be a true Friend 
to the Revolution. 


And this Appears in that Unwillingneſs with 
which theſe Men come in. And they go not an 
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Inch farther than juſt they muſt for that time. 


Thus thoſe who took the firſt Oath with a De- 
elaration ſnew d that ſomething Stuck with them. 
And what was that ? They wou'd not be thought 
to Abjure the Right of the Diſpoſſeſſed Prince. 


But I think he who Marries one Wife does Ab- 


jure all others. However they wou'd not have 
it ſo, and freely Declar'd againſt any Abjura- 
tion. Doctor Stillingfleer Wrote againſt it, and 
Made it not only Inſignificart but Sinful, But 
he Liv'd not till it was Imposd, fo we know 
not what he wou'd have done. But there were 


thoſe who Voted and Argued againſt it as Un- 


lawful, and yet took it as ſoon as the Major 
Pore Carry'd it to be Eawful. * 
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to this, if you wou'd Comply. 


i 


30 


loobſerve that theſe Men draw not the Canclu- 
fron from the Premiſes, but firſt they fix a Conclus 
for, and then find out Premiſes that will An- 
ſwer to it. Thus Dr. Sherlock having nothing 
in his View but the firſt ſhort Oath of Allegiance, 
Adapted his Arguments accordingly, and tho? 


he made it Lawful to Comply: with the Go- 


vernment, yet he Referv'd a Rigi in the 
Diſpoſſeſſed Prince, which he might Recover if 
he cou'd. And made a Diſtinction between a 
Right by Poſſeſſion, a Legal Right, and a Night 
by Inheritance. 6 75 n j 5 : 
But the Abjuration Diſclaiming any Right 
whatſoever, you, Sir, were forc'd to come up 
Well, I muſt ſay it of the Clergy, whether 
Compliers, or Non-Compliers, whether it may be 
to their Juſtification or not, That they came 
in with the worſt Grace of any, they were 
brought to the Oaths as a Bear to the Stake, 
and have the leaſt Share in the Merit of the 
Revolution. Which they ſaid wou'd otherwiſe 
have overturn'd the Church, as was done in 
Scotland for the ſame Reaſon. Beſides that moſt 
now, being then young, took all upon Truſt. 
You told us, Sir, in your Preface of the Suc- 
ceſs your Papers met with while in ASS. which 
Encourag'd you to Print them. This made us 
hope for a plentiful Harveſt of the Np»jurors 
who wou'd have follow'd your Example. But 
as yet we ſee very little of it, and you ſeem 
to Stand Alone. g 


But if they come in upon your principle; 


they had as good ſtay where they are. For 1 
muſt tell you, That no Friend of the Goverr- 
| ment 
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Le]. 


ment, neither Whig nor Tory, are Pleas d with it. 


They think it Calculated only for Time-ſervers 
and Trimmers, to whom none are Criminal but 


the Unfortunate 1 7 8671 
Title by Inheritance, Election, or Conqueſt, 
in a juſt War, or Poſſeſſion where none claims 
a better Right, all theſe we have heard of, 
and they are Intelligible. But bare Poſſeſſion 
without Righe, and againſt the Right Heir 
Claimant, and Obtain'd by Manifeſt Injuſtice, 
and contrary to the Laws of God and Man, is 
the moſt Unaccountable of any Plea ever was 
Advanc'd, and an Affront to any Government 
that is Supported by it, and not likely to gain 
Ground, while the Notion of Right and Wrong 


remains among Men! What! For Right to be- 
come Wrong, only becauſe it Suffers Wrong fully { 


And Wrong to become Right by being ſtill more 


Wrong, and Improving in Wickedneſs, without 


Repentance, and being fully Harden d, after Kil- 


ling to take Poſſeſſion ! Does this purge Defetts, 


an dſet all Right again! 


You ſet up the Crown like the Goal ta Pri ſon- 
baſe, the beſt Runner carries it. That if a Fack 


Straw with his Mob ſhou'd Surprize Whitehall, 
Selze the King, and Uſurp the Government, it is all 
his own, he has Gain'd your Goal of Poſſeſſion, and 
the Right of the Lawful King, and his Heirs is Ex- 
tinguiſh'd for Ever! So that the King wou'd be a 
Rebel againſt Fack Straw, if he Sought to Re- 
cover his Right But if he did Recover it, he might 
Hang King Zack for a Traitor! Every thing Jack 
did was Treaſon by the Law, and yet for Doing it, 
the Lam Indemnifies him, and gives him the whole 


Kingdom for his Pains! Yet do's not Indemniſy) 


him 
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him becauſe it may Hang him for it afterwads! 
And the Revolution and the Title of the Queen 


ces as theſe. The Whiggs whom you deſpiſe, 


deſpiſe ſuch a Plea as this. They never ſaid, 
ther might not be a Prevailing Wickedneſs, and 
that Fuſtice was to be Meaſur'd by Succeſs.! 


You make the Revolution an Iniquity Eſtabliſh'd 
by Law. And therefore plead Submiſſion to it. 
Which looks not like good Divinity, whatever 
Lam ther may be in it. But I will not Prejudge. 

Thus much in the general. I now come to 


your Arguments, which I will endeavour to un- 
derſtand if Lcan. Towards which I fhall want 


your Help in the following Particulars. 


1. To know what you mean by the Conſti- 
tution ? You make this your whole Foundation. 
And therefore it is neceſſary it ſhou'd be Di- 


ſtinctly and Clearly underſtood. 

There are many Frames or Conſtitutions of 
Government in the World. And the ſame Coun- 
try has undergone ſeveral Frames. Is it your 


Meaning then, That no Frame or Conſtitution 


of Gpverpment ought to be Submitted to but 


that which was firſt Eſtabliſh'd? 
Or, Secondly, no Alteration in the Conſtitu- 


tion but what was Regularly and Fairly made 


by the Conſtitution it ſelf? 


Or, Thirdly, That a Conſtitution once Settled, 
is to be Obey'd, however Wrongfully it was 
brought in? 

I will preſume for ſeveral Reaſons that you 
will pitch upon the Third. And that.you will 
allow of de Fatto Conſtitutions, as well as de Fa- 
to Kings. | B 3 2. 


Sir, this is a Contemptible Notion of the Lam. 


which Depends upon it, needs no ſuch Defen- 


inne. 
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2. Then the next thing is to know what 


you mean by de Facto and de Jure? In Four 


Book you make de Facto to be always de Fare. So 


here is a Diſtinction without a Difference. 


3. The third thing I wou'd know, is, Whe- 
ther you make Precedents (which you take for 
your Argument) a Subſtantial Rule in all Caſes ? 
Otherwiſe they may be none in this. 
This, Sir, is a ſhort View of your anne 
and of your Defence of it. 


(1) I will begin with the Conſtitution: And 
by this I ſuppoſe is to be Meant ſomething 
Standing and Perpetual, which is not to be 
Chopp'd, or Chang d, or Alter d; but to Re- 
main Firm and Intire it ſelf, tho? it can Change 
all other things, all our Laws, Cuſtoms, and 
Inferior Conſtitutions. It is the Primum Mobile, 
Unmorv'd it ſelf, but ſetting. every thing elſe 
in Motion. The Fountain whence all Laws 
and Subordinate Authority in the Nation flows. 
The Streams may take different Channels, but 
the Fountain ſtill Remains the ſame. 


1. And this is no other than the Zegiſlative 
Authority, which is ty'd to no Lam, but may 
Enaft and Repeal at Pleaſure. For the Law 
js nothing elſe but the Declar'd Will and Plea- 


fare of the Legiſlature. 


2. And this I ſuppoſe in England is Gene- 
rally Underſtood to be in the King and the 
three Eſtates, that is, 1. The Lords Spiritual, 


2. The Lords Temporal, and 3. The Commons. 
Thee 
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Theſe are our Conſtitution in Conjunction with 
the King, and without theſe no Law is to 


be made. Thus it ſtands now. 


3. But then we muſt ſay, That from the 


Beginning it mas not ſo. For Parliaments were not 
from the Beginning. They were Call'd by 
Kings, and all the Authority that they have is 


Deriv'd wholly and ſolely from the Crown. 


So that they are not the Original and Fountain 
CONSTITUTION... | 
It is Certain that the Whole Legiſlative 


Authority in England was once in the Crown, 


as well as the Property in all the Lands. And 
to this Day all Lands are held of the Crown, 
and all the Authority as well Parliamentary as 
any other Civil Authority is Deriv'd from the 


. Crown, and from it only. 


GOD made Kings, and Kings made Parlia- 
oo | 


4. Let no Man here Miſtake me, as if 1 


was ſpeaking againſt Parliaments, No, I think 
them an Excellent Conſtitution ; for in the 
Multitude of Councellers ther is Safety. And it 
is moſt Happy when the Publick Affairs are 
Carry'd on with the moſt Univerſal Conſent 
and Agreement. | 

But as the Corruption of the Beſt things is 
the Worſt, ſo when Parliaments Degenerate 


from their Original Conſtitution, they become 


the Authors of the Greater Miſchief. And 
we ſpeak not by Gueſs, but from Dear-bought 
Experience. The Parliament of Forty One be- 
Zan at firſt to Contraſt with the King, and 
. © 4 Diſpute 
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Diſpute his Authority. Then they ſet them- 
ſelves up as a Power Co-Ordinate and upon'the 
Level with him: And at laſt they Aſlerted 
an Authority over him, to Judge and Condemn 
him The Prevailing Faction in that Houſe of 


Commons, having firſt Grabled their own Houſe, 


and Secluded the Loyal Members, got the firſt 
of the three Eftates, the Biſhops, turn'd out of 
the Houſe of Lords. And ſoon after Di- 


ſcarded, by their own Authority, all the Tem- 


poral Lords, and took the whole Government 
into their own Hands, and Created them- 
ſelves a Commonwealth, thus totally ſubverting 
the Conſtitution, | by | 

Then it was that any Number of Men get- 


ting into Sr. Stephen's Chappel, not only with- 


out any Authority from the King, but in Di- 
rect Oppoſition to him, cou'd Vote themſelves 
a Parliament, Deſpiſing the Old Rules, or to 
Qualify themſelves according to the known 
Laws then in being, but Men Attainted and 
who had Forfeited ' their Lives to the Lam, 


cou'd fit and Vote themſelves ' Acquitted, and 


true Members of that Houſe ! 


5. Nay, ſo Mad were they in thoſe Times 
upon the Notion of Parliaments, that Baxter 
in his Saints everlaſting Reſt, Printed 1649. p. 
83. Deſcribes Heaven as a Parliament, with 
their Speaker, &c. and inſtead of the Kingdom | 
of God, 'calFd it Parliamentum beatum. And | 
in the Vim of the Governments of Europe, by 
T. R. Eſq; Printed for R. Baldwin. 1689. 
p. 10. from theſe Words, Let aus make Man, 


of 


1 1 - 
n- f the Triniy. And I believe ther are many 
he in England who think that a Parliament was 
ed the firſt Government in the World. Tho? I 
un know not how they will find it in Adam, or 
of where he or Noah calld a Parliament.” But 
fe, the Jeſuits, Presbyterians, and all our Republicans, 
> ſuch as Parſons alias Doleman the FJeſuit, Knox, 
of Buchanan, Milton, Sidney, Lock, &c. who place 
- the Original of Goverament, in the People, and 
make all to be Commons at firſt, muſt think that 
the laſt Reſort of Government is ſtill with them, 
and that the Houſe of Commons, as Repreſent- 
ing the People, have an Authority Prior and 
' Superior to King or Lords, And ſo indeed 
they make the Houſe of Commons the only 
Original and Unalterable CONSTITUTION. 
Therefore to Corre&-theſe Eæceſſes (ſome 
of them Blaſphemous) it can be no Reflection 
upon the Jul and Lawful Authority of Par- 
liaments, or the Priviledges of the Honourable 
Houſe of Commons, to ſet this Matter in a 
Clear Light; it is a Vindication of them to be, 
what they Profeſs themſelves, His (or her) 
Majeſty's moſt Dutiful and Loyal Subjects. 


6. The Lords and Commons are now Part of 
our Conſtitution. But they are not the Foun- 
tain Conſtitution. The Lords are all made by 
the King, and were his Great. Council long be- 
fore the Commons were taken in. Which was 
not (as Doctor Brady ſays, in his Introdn#ton 
to the Old Engliſh Hiſtory. Printed 1684.) be- 
fore the 49th of Hen. III. For in his Short In- 
troduttion to that Book he Affirms and Under- 
takes to Prove theſe two things, 
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c 1. That the Commons of England Repre- 
« ſented by Knights, Citizens, and Burgeſſes in 
ce Parliament, were not Introduced; nor were 
% one of the Three Eſtates in Parliament be- 
&« fore the 49th of Hen. III. 


« 2. J affirm (/ays he) that before that 
c time, the Body of the Commons of England, 
«< or Freemen (as now Underſtood, or as we 
cc now frequently call them) Collectively taken, 
cc had not any Share or Votes in making of 
* Laws for the Government of the Kingdom, 
* nor had any Communication in Affairs of 
e State, Unleſs they were Repreſented by 
the Tenants in Capite. vac 

The Doctor was Keeper of the Records in the 
Tower, and Quotes the Parliament Rolls, which 
are the Fountain Proof in this Caſe, And I 


hear not that he has been Detected in any 
falſe Quotations, 


7. Aﬀter the Commons were thus taken in- 
to Parliament, it was à long Time before they 
were Settled, and their Elections Regulated 
in that Form as now, or their Authority ſo 
Aſcertain d or thought Neceſſary. Theſe things 
came by Degrees. The Doctor p. 152. ſets 
down at large a Writ of Summons to Parlia- 
ment, 21 Edw. I. Wherein the Sheriffs were 
Commanded to Return the ſame Members that 
ſery'd in the Preceding Parliament, and to 
make New Elections only where any of theſe 
Old Members. were Dead or Diſabled by Sick- 


8 


ANG 


(> ( 22] 

- And p. 151, ther are other Nit Com- 
n manding the Sheriffs to Return we  Kinight® 
beſides the emo that were firſt Return d. So 
that at that time the King was not Limited 
to any Certain Number of Knights. And p. 
161, The Vrü Commands but one Knight to 
be Return'd for a County, one Citizen for a 
City, and on Burgeſs for a Burgh; and 
the Names of thoſe to be Return'd are | ſet 
© down in the Writ, ſo that the King then had 
the Naming of them, when he thought fit. 
And in Dr. Brady's Continuation, in the Reign 
of Edw. 1. p. 96. he Quotes the Parliament 
> Rolls, where four Knights were Summon'd from 
every Country. And p. 98. one of two Bur- 
geſſes to be Return'd, as the Furgun was Greater 
or Leſſer. So that at that time ther was no 
Fix'd Rule for the Election of Parliament Men, 
and it was left wholly almoſt in the King's 

And any - Diſpute about Elections or the 
Right of Elections was Determin'd by the Xin 
and Council in the time of Edw. II. of whic 
ther is a plain Proof in Brady's Introduction 
p- 37, 38. | 


8. And as the Elections were in this Con- 
dition, ſo the Neceſſity of the Conſent of the 
Commons in Parliament to the making of Lams, 
or eyen as to the Raſing of Money, was not 
then known or taken for a General Rule. 
For ther were ſeveral Acts of Parliament made 
without the Commons, even after Hen. III. as 
Dr. Brady ſhews all were before. See the A. 
pendix to his Introduction p. 49. &c. Of the 
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L 121 
Great Cauncils and Parliaments before and after 
the Conqueſt. | OT ee 033 Bent 
Our Ancient Kings did de Jure Tax their 
Demeaſns. Intnoduct. p. 180. - 
The City of London Tax'd by the Xing 
with the Advice of the Privy Council. p. 178. 


Fe gives a long Quotation out of Speliman's 


Gloſſary upon the word Parliament, beginning 
at p. 231. And you find Spelman making this 


Obſervation, P- 232. Nuſqu 41m me reperiſſe in- vo 


ter SAXONES Noſftros PLEBLT locum. That 
in all the Saxon Parliaments ther were none 
of the Commons. . n 40 
Then coming to the Normans, he ſays, p. 
233, 234. That William the Conqueror gave all 
the Lands among his Great Men (the Nor- 
mans) terram totam inter Magnates Suos fic diſ- 
poſuit, that the Great Men, or the Magnatec, 
held of the King per Baroniam, in Capite, 
that is, from the Head the King, whence they 
were Call'd the King's Barons or the Barons 
of the Kingdom. And theſe Barons gave the 
Lands to others under them, to hold of 
them in Military Service, and thoſe again 
to Tenants under them for Agriculture, or 
what we call Soccage. The Barons in their 
Courts had full Authority ever all theſe under 
them, to Decide all Controverſies among them, 
and give them Lame. And the Ning with 
the Advice and Conſent of his Barons, made 
Laws for the whole Kingdom. And Spelmar 
ſays, Ludunt qui Parliamenta Noſtra in his qua* 
runt. It is a Jeſt to ſeek for our Conſtitution 


of Parliaments in thoſe Times. 
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And he Adds, Collegiſſe me Centenas—— That | 


4 of about a Hundred Great Councils (or Parlia- 
mente, if we will call them ſo) which he had 
Collected from the beginning of Mill. I. to the 


end of Hen. III. he cou'd not find any thing de 


= Plebe, of the Commons, among them all. 


Then he ſpeaks of the Charter of King Fohn, 
which the Rebellious Barons, having Subdu'd 
him, Forc'd him to Sign, wherein he Graats, 


that he wou'd not impoſe any Tax but by the 
Common Council of the Kinodom, for the Word 
Parliament was not then in uſe; Yet in this 
Charter (which Sir Henry Spelman ſaid he had 
2 ſeen) that the Xing might not ſeem to part 


with his whole Prerogative, ther are Three Ca- 
ſes Reſerv'd wherein he did not Diveſt him- 


1 ſelf of the Power to Raiſe Taxes without Con- 


ſent of this Common Council. 1. To redeem 
his Perſon. 2. To make his Eldeſt Son a Knight. 

3. For the Marriage of his Eldeſt Daughter, 
Only he Promis'd that theſe Taxes ſhou'd be 
Reaſonable. „„ . 
- But to ſhew what was meant by this Com- 
mon Council, he Promiſes after in the ſame 
Charter, that for the Raiſing of Taxes (except 
in the Three Caſes before mention'd) he wou'd 
call the Biſhops, Abbots, Earls, and Great Ba- 
rons of the Kingdom, and thoſe others who 
held of him in Capite. Which is far from the 
Notion of the Commons as Repreſented in our 


Parliament. | 


And Sr. Henry obſerves, That after the Com- 


mmous were let in to Parliaments, the Power of 


the Barons Or Great Men Decreas'd, who only 
before were Able to raiſe Rebellions againſt the 
1 pe Crown ; 


„„ 
Crown; but then; ſays he, the Commons being 
Loos'd from their Subjection to the Barons; 
Ecre nouus jam Leviathan graſſari capit—— A 
new Leviathan of the Commons aroſe, who made 
Terrible Rebellion, which they never had done 
before. See this more at large in the Intro- 
duct. p. 235, 236. | 
But now from the End of the Reign of 
Hen. III. When the Commons came firſt into 
Parliament, according to Sr. Henry Spelman and 


Dr. Brady, their Rights and Conſtitution was not 


of a long time ſo Settled and Aſcertain d as at 
this Day. For we find after this ſeveral Ad, 
of Parliament, even as to the Raiſing of Mo- 
zey, which were made by the King and Lords 
without the. Concurrence of the Commons, as 
you will find in Cotton's Abridgment of the Re- 
cords. © Printed 1689. There p. 17. n. 6. and 
19. n. 8. in the 13 Edw. III. The Lords grant 
Aid to the King for themſelves, without the 
Commons. And the like 12 Edw. IV. p. 688. 
n. 9. And 13 Edw. IV. p. 691. n. 43. 

An Impoſition upon Merchandixe, 21 Edw. 
III. by the Xing and Lords without the Com- 
mont. P. 53, 54. n. 16. 5 

The 4 of Hen. VI. It is Decreed by the 
Aſſent of the Lords, that the Subſidy of Ton- 
nage and Poundage granted Conditionalh, ſhou'd 
be Simply Paid, notwithſtanding any Condition, p. 
. © | 

21 Edw. III. An Impoſition upon Cloth by 
King and Lords without the Commons, and a- 
gainſt their Petition. p. 57. n. 31 | 

The Bills of the Commons were then by way 


of Petition. For the King and the Lords 2 
| tne 


ag] 


Sole Judges zin Parliament, the commons on- 
ly Petitioners. p. 392. n. 80. | 
And of theſe Petitions or - Bills in Pammer, 
the King ſometimes Granted Part, and Deny d 5 
Part. p. 48. 57. 74. 138. 
Again Granted with Exceptions, Additions, 
Explanations, or * nn P. 39) 46, 48, 


60, 62, 166. 
And 17 Rich. II. ther are ſeveral Ack, which 


were Enacted by the Xing with the Aflent of 
the Lords only, p- 354- | 

Again the Receivers and Tryers of Petitions 
were in thoſe Days a Part of the Conſtitution 
of Parliament, who might Receive Or Rejett any 
Petition to the Parliament. But this Authority 
was afterwards thought too Great, and a Bri- 
dle upon the Parliament, and is now wholly 
laid aſide. As that Committee call'd the Lords 
of the Articles in Scotland, to the ſame Purpoſe, 
for Trying all Petitions to the Parliament, and 
was in being and Part of the Conſtiiution there 
till the firſt Vear of the Revolution, and were 
laid aſide without any A# of Parliament for it. 

In thoſe Old times it was likewiſe the Cu- 
ſtom for every Order to Tax themſelves. The 
Lords by themſelves, as above in the 13 Edm. 
HI. &c. 

The Knights, Free men, and Communities of 
Counties for themſelves; and the Burgeſſes, and 
Communities Of Cities and Burghs tor themſelves, 
As you may fee in the Rolls of Parliament pun- 
ctually Quoted by Doctor Brady in his Conti- 
r . at the End of the Reign of Edw. II. 
P. 180, 
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And in the 15 Edw. II. After the End of the 
Parliament, the King Iſſu'd his Writs to the Pre- 
lates and Clergy to meet in a Provincial Coun- 
eil at Lincoln, to Treat of a Competent Aid to be 


Granted by them. In which Wrzs, as it were I 


for a Direction, he Recites what the Earls, Barons, 
Noblemen, and the Communities of the Kingdom 
had Granted him in the Parliament at York. I. 
bid. p. 180, 181. | | 

It was not then Objected, That the Convoca- 
ion could not fit after the Parliament, or with- 
out the Parliament, which was made the great 
Clamour againſt the Canons, 1649. 

The Biſbops and Clergy Enjoy d this Privilege 
of Taxing themſelves, till Interrupted by the 
Rebellion of Forty one, and the Uſurpations that 
follow d, till the Reſtoration. 1660. But this 
Privilege was not Reſtor'd to the Church, and the 
Clergy have been ever ſince Taxed in Common with 
the Laity. Tho' ther is a Salvo for their Right 
of Taxing themſelves, only for the preſent Ne- 
ceſſity and till things cou'd be Serrled—— But 
it has far'd like other Salvoes for Right againſt 
2 the Facts grow into Precedents againſt the 
Right. | 
But notwithſtanding all theſe Ancient Cu- 
ſtoms, it has now obtain'd, that as the King 
Jays on no Tax but by Common Conſent of 
all the three E/ ates in Parliament; ſo none of 
the Eſtates can Tax themſelves, but it muſt be 
by the Joint Conſent of the Whole. And ſo 
ſtands our Conſtitution at this Day. 

Again Appeals lay Anciently from all Courts 
to the King in Perſon, ſome he heard himſelf, 
in others he Delegated whom he thought fit, 

| commonly 


* 


$793 
commonly Lords, to Examine and Report to 
him. And in ſome Caſes he referr'd it to 


the Houſe of Lords to Hear and Determine, 


® Which laſt obtaining by Cuſtom this Juriſdi- 
i tion came to be Settl'd on them, and is now 
, Part of our Conſtitution. See Book Caſe 22 Ed. 
III. n. 3. and Parliament Roll 25 Ed. III. n. 4 
9. If you ask whether theſe things are not 
: an "Altering or Breach of the Conſtitution ? © 
[ think not. For while the Fountain Conſtic 
- tation ſtands Secure, any various Runnings of 
the Rivulets are no Breach of the Conſtitution. 
> uhus while the Crows is Declar'd to Hold 
only of God, and to be in no Earthly Subjeftion 
tas by the 16 Rich. II. c. v. And to be Abſo- 
- lutely free from all Coercion, and ever to have 
NS been ſo by the Fundamental Law of this Realm, 
as by 12 Car. II. c. 30. the Fundamental or 
Fountain Conſtitution is preſery'd Inviolable. 
The King may Grant Limitations of Conceſſion; 
t as God does with Men when he makes Cove- 
> © wants with them: And this takes not away 
= © his Power or Authority. But if the Xing ſhou d 
© Grant any Limitation of Coercion againit Him- 
felt, the Grant muſt either be Void, as Contra- 
7 F diftory in it ſelf: Or otherwife he pſo facto 
fis Vn-king'd, and the Conſtitution broke to Nie- 
fees. E 
- | But it we ſuppoſe him ſtill to be Xing, | £ 
«IN then the Grant is Void, even tho' it were 2 
Paſs'd into an Ad of Parliament. For it is a 
5 1 | Maxim in our Lam, That an A of Parliament 
- Deſtructive of the Prerogative is Void, as being g 
„ = GontradiQory to che et HORITT which * 1 
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it. For how can any thing Deſtroy that 
Authority by which it ſelf ſtands? And this is 
ſupported too by Acts of Parliament. By the 
17 Edw. III. the Statute made at Weſtminſter 
the 15 Edw. III. was Utterly Repeal d, and to 
loſe the Name of a Statute, as Contrary to the 
Laws and the Kings Prerogative, GCotton's: 
Abridg. p. 38. N. 23. | 

And the 15 Rich. II. it was Enatted that 
the King ſhould enjoy his Prerogative as larg- 
ly as any of his Progenitors, Notwithſtandin 

any Statute. And the Statute of Glouceſter par- 
ticularly, made in the time of Edw. II. was 
Utterly Repeal d, as Eneroaching upon the Pre- 
rogative. Cott. Abridg. p. 342. N. 13. : 


And ſo it wou'd be at this Day, if an Act 


of Parliament were made any way Retrenching 


the Power of Parliaments, it wou'd be Void, 


as Contradictory in it ſelf. | 
My Lord Bacon puts it among the Maximæ 


of the Law, Suprema Poteſtas ſeipſam Diſſolvere 


poteſt, Ligare non poteſt. That the Supreme Po- 
wer may Difſolve it ſelf, but cannot Limit it 
ſelf. For while it is Supreme it cannot be 
Limited, elſe it cou'd not be Supreme, And 


the lame Authority which Enacts can Annull. 


And where Inferiors wou'd Limit their Supe- 
rior, their Alls muſt be Void, becauſe they 
can have no ſuch Authority. 


Therefore any Act contrary to the Original 


and Fountain Conſtitution is Void. The Conſtitu- 
tion {tands, but the Act falls. And while 
the Conſtitution is Preſerv'd free from Coercion, 


it is Supreme and Intire, And this Supremacy 


We 
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1 
we Swear to be in the King, his Heirs and 
bawful Succeſſors. 

And becauſe the Power of the Sword is the 
Supreme Power, therefore it is Recogniz d, that 
The Sole Supzeme Government, Command and 
Oilpoſition of the Militia, and of all Foztes 
by Sea and Land, and of all Fozts and Plates 
of Strength, is, and by che Laws of England 
ever was the Undoubted Ripht of his. Mae ty, 
and his Royal Pzedeceſſc2s, Kings and Nuceng 
of England; and that Both oz Either of the 
Houſes of Parliament cannot, noz ought to Pzez 
tend to the ſame ; Noz can, Noz Lawtfully map 
Kaiſe oz Levy any War Offenſive oz Defenſive 
againſt his Majeſty, his Hiers and Lawful Slic- 
ceſſo2s, 13 Car. II. c. vi. 

I have ſaid thus much of the Conſtitution, 
that we be not Deceiv'd with Words, anc 
think every Crack or Flaw in the Admini- 
ſtratin a Change of the Conſtitution. A_Kin 
may be Slack or not know his Authority. 118 
may Yield too much, and Confound bis .Af- 
fairs, as King Car. I. did, and Rebels may 


grow too Strong for him. But while we have 


a King ſecurd by the Laws from Coercion, 
and the Hereditary Succeſſion duely Settled, We 
cannot ſay the Conſtitution is Broken, tho? T-- 
may be much Shatter'd. | 


10. Indeed when the Commonwealth was et 


up in 1649, the Conſtitution was Intirely Broken, 


and Rooted up from the very Foundation. 
Tho' they ſaid it was only a ſmall Alteration 
in the Form. For none will own they Break 
the Conſtitution, But it was a de fatto Cunſtitu- 

21 tion. 
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tion. And this I began upon, and now Ak | 


from you Mr. Higden, Whether a de Facto Con- 
ſtitution is not as mneh to be Submitted to and 
own'd as a de Fado King ? They are both e- 

ually Right, and equally Wrong. And the 
55 Arguments for the Good of the People, 


and that ther. be an End of Conteſt, hold in 


the one Caſe as well as: in the other. 
And if Oliver their Protector had taken the 
Name of King, it wou'd not have Reſtor'd the 


Conſtitution, while King Char. II. or any of his 
two Brothers, or any nearer to the Crown than 


Oliver did Claim. For our Conſtitution is not 
only Monarchy but Hereditary too, and we are 
Sworn to Both. 3 | 

Oliver was as much a Xing as if he had ta- 
ken the Title, for bis Power was the ſame. Pro- 


tector is as good a Word. And I hope we 


think not there is a Charm in the Syllables. It 
is Childrens Play to Diſpute about Words, it is 
the Thing we Contend for. Our Kings had once 
the Title of Grace, then of Highneſs, and at laſt 


of Majeſty, but did this make any Alteration 


in their Power ? And ſuppoſe they ſhou'd take 
a new Name, of Emperor, Ceſar, or Czar, of 
Ruler, or Governor, or Leader, or Duke which 
is the ſame, wou'd that make their Authority 
either more or leſs ? Our Kings were calFd on- 
ly Lords of Ireland till 33 Hen, VIII. were they 
not therefore as much Nings of it as after- 
wards ? The Czar is call'd Duke of Muſcovy, 
but he is as much Xing there as in Ruſſia where 
he has the Name of Emperor. Has the Duke 
of Brandenburgh one bit of Soveraignity more 
fince he took the Title of Xing of Pruſſia 5 The 
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Dukes of Savoy, Tuſcany, &c. are as much So- 


 weraions as if they had the Name of Kings. 
And Oliver was as much a Soveraign as any of 
them. We gave Philip the Title of King of 


Spain for a good while, But have we not ta- 
ken it from him again? What ſignify Titles? 
But if Old Oliver had underſtood your New 


Doctrin, Mr. Higden, it wou'd certainly have 


Determin'd him to have taken the Name of 
King, when his Ambition prompted him to it. 
For, according to You, it wou'd have brought 
him within the Purview of the 11 Hen. VII. 
and made him a Lamful King. And then all 
that Aſſerted the Right of K. Char. II. againſt 
him, had been Rebels and Traitors with Mr. Hig- 


den, The Deſcent of the Crown had Purged 


all Oliver's Pefects, the Laws had then been on 
tus Side, and the Conſtitution had Deſerted to 


. dim! 


But he was a Baſhful Sinner, and for want 
of going one Step further, and ſtealing the T:- 
tle as well as Dominions of his Prince, he Loſt 
all; the Hereditary Right ſtill remain'd, and he 
and his Accomplices ſtand Branded to Poſteri- 
ty by the Name of Wrerches, Deſperately Wick- 
ed, and Fanatick Miſcreams, in che Statute 12 


Com. CC $0- 


Inſtead of all which, if he had proceeded in 
his Jnjuſtice, and added one Wickedneſs to ano- 
ther, by Afluming the Royal Character, and Broke 


the Laws throughout, he had then been a 
2 Juſt and Lamful King, and had ſtood in 
our Annals by the Name of Oliver I And 
wou'd have been called a Glorious Deliverer 1 


All this had been, according to Mr. W 


„ 


if when he had Vacared the Throne by the Mur- 


der of the King, and Baniſking his Heir, he 
had Stept into it himſelf: He had then been 
Rightful and Lamful, and in a Condition to 
Summon Parliament, to Remove the Ancient 
Land-Marks, to Enact and Repeal at Diſcre- 


tion! Thus Wrong, if you go far enough in it, 


becomes Right! As a Man may fail Weſt, till 
he comes to the Eaſt at laſt. . 75 
If the Woman of Samaria had call'd her 
Paramour her Husband, ſhe' had been Safe, by 
this Doctrin ! e 
Monmouth ſeeing what Oliver had Loſt by his 


A 1 0 caus'd himſelf to be Proclaim'd Xing. 
An 


if he had Succeeded, wou'd have been as 


Good a King for Mr. Higden, as any Heredita- 


* 


ry Monarch in Europe 

11. His Reign was too Short to Coin Money. 
But Oliver did it and the Commonwealth of En- 
gland, with their own Image and Super ſeription 
upon it; which you, Mr. Higden, make a Full 
and Indiſputable Title to the Obedience of the 
Subject, without any further Enquiry, and Quote 


Grotius and Ariſtotle his Criticiſms of viurua Mo- 


ney coming from vis the Lam. Whence to 
Adulterate the Coin is reckon'd amongſt Trea- 
fons. And if you had liv'd then, and Adulte- 
rated their Coin, you might have found it ſo. 
For why ſhou'd they who had Uſurp'd every 
Part of the Soveraignity Stick at that of Coining ? 
They Aſſum'd the whole Soveraignity. And as 
ſuch, they were Onu d and Treated with Abroad, 
Recognix d and Obe d at Home. Only ſome wou'd 
Trifle about the Word King. You wou'd not 
have had the Commonmealth to have taken that 


Name! 
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Name! And their Image and Superſcription upon 
their Coin, and Oliver's, afterwards wou'd 
> have Determin'd your Aliegiance to them, if 
> you had liv'd then, and been of the ſame Prin- 
orples you Profeſs now. '- You think this ſo Ma- 
rerial an Argument and Deciſive in this Point, 
> that you ſpend from p. 89. to p. 94. upon it, 
| to ſhew that our Alegiance muſt follow the 
Coin. It generally do's indeed—— But this 
r wou'd have Deceiv'd one, while the late 
y King James was in Ireland, and his Coin cur- 
rent here, to have ask'd, whoſe is this Image 
aud Superſcription ?= | 
But, Sir, this Argument about the Coinage 
was made uſe of by Dr. Sherlock, and is Sub- 
a —ſtantially Anſwer'd in Dr. Sherlock's Caſe of 
© Allegiance Conſider'd, with ſome Remarks upon 
ye bis Vindication. Printed 1691. p. 59. to 62. 
to which you have made no Anſwer. And 
it is ſtrange that you have not Conſulted . 
What your late Brethren have Wrote upon 
he the ſame Argument you ſet up, before you 
te had Determin'd your ſelf to the other ſide, 
o- in ſo very Important a Cauſe, and for which 
to you had Sffer'd fo long, by lofing Time and 
» Expettations. : | 
No more can be Infer'd from Coinage but 
ſo, ©: Poſſeſſion. Which ,is a full Right where ther 


_ 
— 
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2? | Emperors in our Seviour's time. But Oliver and 
as = 


and Condemn their Xing, and Reſume that 
not Authority which they Pretended he held by 
hat their Commiſſion, and had Forfeited to * 


ae 


L 24 ] 


by breaking the Original Contract. See King 
Charles his Caſe. Or, an Appeal to all Rational 
Men, concerning his Tryal at the High Court of 
Fuſtice, Being for the moſt part that which was 
intended to have been deliver d at the Bar, if 
the King had Pleaded to the Charge, and 'put 
himſelf upon a fair Tryal. By Jom Cook of 
Grays-Im, Barriſter. Printed, 1649. This Cook 
was Sollicitor againſt the King at his Tryal, and 
Suffer d with other Regicides after the Reſtau- 
ration. Ang in this Argument of his, he ſays, 
P. 21. Poſſeſſion is a vain Plea, when the Matter 
of Right is in queſtion, for Right can never dye. 
The Notion of Poſſeſſion extinguiſhing Right 
was Abhorrent even to Theſe! And indeed 
it has ſomethiyg in the Conſequences of it more 
Fatal to Human Society, and to all good Prin- 
ciples, than even the Pretence of the Power of 
the Peaple, which Murdered R. Char. I. For 
that is a Principle, (he it Good or Bad) and 
There is ſomething to be Pleaded, ſomething 
to be Prov'd in it, as you ſee they here brought 
the King to a Tryal, and had Witneſſes ready 
to be Examin'd againſt him, and he had Li- 
berty to make his Defeuce. But the Principle 
of Poſſeſſion giving Right being once Admitted, 
ther Remains no other Principle in the World, 
no Right or Wrong, no Fuft or UVnjuſt, no 
Proof, no Examination, no Tryal! But if you 
Thruſt out a Xing (no Matter How) and Re- 
fuſe to Hear any Defence he can make, his 
Right and of all his Heirs is Immediately and 
for ever Extimguiſhed, and becomes the Right 
of thoſe who have Diſpoſſeſi d him againſt 
all Right! This is Kapite, Capite, Catch wma a 
| | | Cate 


r 
* 


„ 
Catch can, Rob, Murder, Steal, all is your own 
you can Carry off! 7 | 


132. And here, Sir, I wor'd Plead for a lit. 
”. tle of that Regard you Contend for ſo Moving- 
Iy, p. 6.and 7. to be paid to our Anceſtors who 
Chnitted to de Facto Kings in the times of 
York and Lancaſter, Not to think there ſhould 
be None who nderſtood the Conſtitution and 
their Duty, or had Virtue enough to Suffer for 
it. For this wou'd be, as you ſay, 0 enter- 
tain a very mean, or a very Hard Opinion of 
our Anceſtors. In Modeſty, we cannot but al- 
low them to Underſtand what the Conſtitution 
was in their own times. And ſhall not we, Sir, 
have as much Deference for our more Imme- 
= diate Anceſtors, your Father and Mine, Sir, 
who did not Underſtand de Facto Conſtitutions 
in their time, and had the Virtue (as we 
Us'd to call it) to Sufer for it? But now we 
muſt make them all Fools, or Worſe! 

\ Beſides, thoſe long ago were our Popiſh 
Anceſtors, who had the Pope to Solve their 
Conſciences, and he was Generally on the de 
Facto Side. If we Blame them for being thus 
Blindly led by him, then do we not Accufe 
our Anceſtors of Ignorance? Nay, we have had 
Heathen Anceſtors too, But Truth and Religion 
muſt not be Meaſur'd by our Anceſtors. This 
is an Argument for Women and Children. To 
move Paſſions, rather than Convince Reaſor. 


(II.) I come now to de Fado and de Fure. 
You ſay it was Common Uſage, that is, Com- 
mon Law, to Submit to de Facto Kings. You 


. 
. 


1 


are Certainly, Sir, in the Right of it. Nay, 
F will tell you more, it was Impoſlible to be 
otherwiſe. For none cou'd be de Facto, un- 
leſs the People, and the Major Part too, at 

leaſt the Strongeſt were of his Side. 


1. But then you muſt Allow me, That it 
was Common Law or Uſage likewiſe for de 


Jure to pull down de Fae, and the People muſt 


Join in this too. And you give many In- 
ſtances of it your ſelf. So that the Common 
U/age runs not all on your Side, as you 
think; and you are fo ſure of it, as to Ask, 
p. 49. but one Iunſt ance againſt it in all our 
Laws or Hiſtory. ws 


2. If the Notion of de Fafo being likewiſe 
ae Jure had been ſo the Common and Re- 
ceivd Notion as you ſay, what an Eaſy An- 
iwer had the Parliament to give to Richard 
Nuke of York, when he put in his Claim for 
the Crown, before the Parliament of Hen. VI. 
he being then preſent and Actually upon the 
Throne? Might they not have ſaid to Richard, 
do you not ſee Henry upon the Throne? And 
de Facts is de Jure. Then what have you 
more to ſay ? But inſtead of that they De- 
clar'd, upon Richard's ſetting forth his Proxi- 
mity of Blood, That his Title cou'd not be 
Defeated.  ' e : 


3. 1 know, Sir, you call this a Partial De- 
claration, and Labour to Prove it from p. 53. 
to 58. But, Sir, all the Uſe 1 have to make 
of it is to ſhew, That de Facto being always 
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de Jure was not the Receiv'd Notion of thoſe 


Times. And againſt this you have ſaid no- 


Nay, you own the Cauſe goes againſt you, 
upon this Point, while you find fault even 
with Acts of Parliament for Attainting of Uſur- 
pers and thoſe who Adher'd to them. You 
call theſe Attainders, p. 35. Stretches beyond 
Law, in the Heat of the Viftor's Rage againſt 


' his Rival. And you ſay plainly, p. 53. That 


the Diſtinction of de Jure and de Facto was 
Miſapply d in the Statute 1 Edw. IV. But you 
are very Free and ſay, p. 57. This Declaration 
of Parliament proves too much, and therefore 
proves nothing at all. And ſpeaking of Afts 7 
Recognition you, ſay, p. 76. In which Parliamelis 
bave ever been Liberal of their Expreſſions. 


- 


4. This is an Eaſy way, Sir, to put off 
Ads of Parliament | Will you Allow the ſame 
Liberty as to thoſe Quoted on your ſide ? But 
let the Parliament be Faulty which way it 
will, Yet this is Clear on Both ſides, That 
de Facto and de Jure being the ſame thing, 
was ſo far from being the Comon Notion of 
thoſe Times, that it was as Singular then as it 
is Now. I do not think ther was one Man in 
all England of your Opinion, Mr. Higden, 
during the Diſpute of York and Lancaſter, 
which is the Time whence you bring your 
Precedents, and whereon you Build your Hy. 
potheſis, and wou'd perſuade Us that it was 
the Opinion of every Man at that Time. For 
how cou'd it be their Opinion, or of any 
one of them, when every Battle that was 

i „ my fought ; 


[ 28 ] 

fought was againſt the King in Poſſeſſion, on 
behalf of him who Pretended to have the, 
Right? You know that both York and Lancaſter | 
did Pretend to be next in Blood to the Crown, 
and ſo to have the Right. But neither of 
them thought this Right cou'd be .Extinguiſh'd 
by Poſſeſſion, for Each of them fought againſt 
the Other who had got into Paſſeſſion, and 
ſet up bis de Fure againſt the Other's de Fafo. 
Cou'd any of them then think that de Facto 
and de Jure were the ſame, or that the Right 
was Extinguiſh'd by Poſſeſſion ? . 

If this had been the Current Notion, why 
wou'd the Uſurpers after they had got into 
Poſſeſſion be ſo Sollicitous for Reſignations from 
the Depoſed Princes? As in the Caſe of Edw. | 
II. and Rich. II. And even not to think them- 
ſelves ſecure in theſe forced Reſignations (tho 
they made them ſay they did it Wilingly and 
Freely) till they had taken . the Lives too of 
theſe Kings who once had Right. They wou'd 
not truſt to the Extinguiſhing by Poſſeſſiog. 
Which they might ſafely have done, if the 
Notion had been ſo Univerſal and even to be 
the Common Law, as you ſay, Mr. Higden. 
Can you Name any Ning fince the Con- 
gueſt who did not Pretend ſome Right beſides 
Poſſeſſion ? Even Rich. III. did pretend that 
the Children of Edw. IV. were Illegitimate. 
And as Great a Monſter as he was, he wou'd 
not have Murdered the poor Young Princes 
his Nephews, if he had thought Poſſeſſion alone 
2 good Title. 1 2 | | 


5. Pray, 
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5. Pray, Mr. Higden, what do you think of 


onr Kings and Queens taking the Arms of France, 
And the Style of Kings and Queens of France, 


calling Lewis only the French King, or the 
Moſt Chriſtian King, to Avoid calling him Xing 
of France? Is it not to Preſerve what we 
think our Right againſt a very long Poſſeſſion ? 
Suppoſe this French King, or any other Xing, 


wou'd not We think our Right a juſt Cauſe 
of War againſt his Poſſeſſion ? 4 

Do we not think ſo in our War againſt 
Philip of Spain? For he was in Quiet Poſſeſſion 


Charles againſt him. Do we think then that 
| Poſſeſſion does Extinguiſh Right? e | 
If it does, then the French King has a Juſt 
© Right to all his Conqueſts, And it is againſt 
Kight to leek to Recover them. 

Unleſs you Mean, That Poſſeſſion giving Right 


* is a Privilege only to the Uſurpation' of Re- 
bels againſt their Natural Soveraign, as being 
the Moſt Juſt and Conſcientious Congueſ# that 


is Poſſible to be Made! And that none can 


keep a King's Country, from him but his Sub- 
= zefts, which is ſome Fayour | 3 A 


6. But, Sir, I know you Condemn all Vſur- 
pation and Rebellion. Your Book ſays ſo plain 


enough, and that you think theſe Heinous 
Sins and of the. firſt Magnitude. | 


=> That which I wou'd know then is, Whe- 
ther this Great Sin ought not to be Repented 
of? And if you were Confeſſor to ſuch an Uſi- 


not 


ſhou'd take any of our Countries from Us, 


of all Spain when We ſet up the Right of 


1 


not Exhort him to Repentance ? And what Re- 
pent ance without Reſtitution: ? For Non dlimitti- 
tur Peccatum miſt reſtituatur Ablatum. 


pert and Reſtore? And is it Poſlible that he 


fhou'd be Oblig'd to Reſtore, and yet the Con- 


ſcienre of all the Subjects be Oblig'd to Sup- 

port him in his pte ? Will he be Damm d 

for not Reſtoring, and will they go to Hea- 

285 jor intens him 4 in his Vnjuſt Acqui- 
tions? 


But he canact Reſtore. For none. can Re- 


ſtore but to the Injur d who have the Right. 4 
And Mr. Higden has Extinguiſhed the Right of ; 


the Diſpeſſeſſed. 


And IT thank taken away the Jnjury done 
him too. For ther is no Hjury where ther 
is no Reparation due, when it may be made. 


And Reparation is due _ where ther, is an 
Injury. 


King and Seize. his Dominions ! 

To kill any other Man is Afuraer, but the 
Deſcent of the Crew: purges this in an Uſur- 
er 
And Rebellion is an Injury only where it is 
Little, and Robs the King 
if it takes Alh it is no Hjury at all! 

But if to Avoid this you ſay, That the Uſur- © 


per is Bound in Conſcience; (tho' not by Lam) 


you own a Right ; 


to make Reſtitution, then 
in the Diſpoſſeſſed Prince or his Heirs, which | 
overthrows your whole Hyporheſis. And that 


Right can be no other than a Right to the So- 


e and conſequenty to the | 
0 


— 


Wou'd | 
you give him Abſolution if he wou'd not Re- 


So that by this it is no Injury to Kill the ; 


of a Share. But | 


. 
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the Right of the Soverargnity. 


7. And if you will take the judgment 
he or Authority of the Parliament 1660, King 

Char. II. was True and Lawful King from the 
1 Day of his Father's Death, tho' others were in 
2 Poſſeſſion all that While. And he gave Conimiſ- 
'* frons, Pardons,” and Grants when he was in Exile, 
- and all other Regal Acts that he had oppor- 
tunity to do. And theſe were never Queſti- 
on'd for his being then out of Poſſeſſion. | But 
hz, On the other hand the? Arts of the Uſurping 
of C Poſſeſſors and their Paliaments were Declar'd Nul} 
and Void, for want of Sufficient Authorr?; in 
the Erattors, and becauſe their Poſſeſſion was 
A Contrary to Right. They cou'd not think 
— then that every Poſſeſſion gave Right, or that 


Veli. . Gr bynes 
Prince Oliver was Hanged and his Head ſet 
up for his Uſurped Poſſe ion. of 
Queen Jane was Beheaded for the ſame. 


f Ws 1 
2 


of York or Lancaſter, during their Diſpute, 
but who was Atrtainted for being only de Facto, 
buy the other fide who ſaid they were ae Jure. 
- Fhus Hen. IV. V. and VI. were Attainted by 
Eadw. IV. Who was likewiſe Attainted by Heu. 


r 


And all this was done by Parliament. Which 
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; de Fafto be a King by the Cornftiturion, when 


of all the Subjefs, which Neceſſarily follows 


= Right was Extinguiſhed by an Uſurped Poſs - 


— 
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1 
1 
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8. And ther was not one Xing of the Houſe 


VI. And Rich. III. was Arrainted by Hen. VII. 


if it be the Conſtitution, then how can a King 
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the Conſtitution Attaints him for being a King 
de Fado? | I 

Hen. IV. was Attainted by the Name of 
Henry of Darby, and Rich. III. by the Name 
of Richard Duke of Glouceſter. Which ſhews 
that tho* they did Aſſume the Royal Style, 
de Fact, yet that it did not de Jure belong 
to them. | 


9. You except againſt the Inſtance of Queen 
Jane, and ſay, p- 68. That She was not Queen 
ae Facto, but in Fieri. Why?: What did ſne 
Want? You ſay, She had uo Recognition by AF | 
of Parliament. : | „ 
Then it ſeems ther is ſomething elſe need- 
ful beſides Poſſeſſion. to give a Kight.. Nay, to 
make a de Facto. For Q. Jane had Poſſeſſion, 
and yet you ſay ſhe was but in Fieri. The 
Duke of Northumberland Pleaded the Great 
Seal of the Queen de Fado, and Order of her 
Privy Council, The Judges did not ſay ſhe was 
only in Fer, they Allow'd her to be de Facto, 
but their Anſwer was, That the Great Seal ß 
one that was not Lawful Queen, C ould give no 
Authority, nor Indemnity, to thoſe that Acted on 
ſuch a Warrant. Dr. Burnet's Reform Part II. 
P- 243. who tells Us ibid. p. 257. That Gan- 
mer Arch-Biſhop of Canterbury (and others) 


were Attainted by Parliament for Adhering 1 | 


to Q.: Jane. Yet his Biſhoprick was not De- 
clar'd Void, nor he Depriv'd till it might be 
done Canonically.  - . | 
And ther wanted not Pretence for Q. Jane, 
becauſe Q. Mary was Declar'd legitimate by 
AF of Parliament. But that Signify'd No- 
| | things 


„„ a. 00> 5.05 
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2 thing, nor did Excuſe any who Acted againue 
Her. 8 5 


And as to Q. Jane not being Recognized by 
Parliament, it was only becauſe ther was not 


time for it. ; 


| Neither had Queen Mary at that time any 
Recognition by Parliament. And if this be Ne- 


= ceſlary to make a King or a Queen, then nei- 


ther Mary nor Jane were Queen at that time. 
And then it was very hard upon the Duke 
of Northumberland and others who were Ar- 


raign'd and Executed as Traytors. to Mary 


before ſhe was a Queen. | 
As Watſon, Clerk, &c. were for a Conſpiracy 


| againſt King Fam. I. before his firſt Parlia- 
| ment in England. Watſon pleaded it cou'd not 


be Treaſon, becauſe the King was not then 


Crom d. He. was: Crowned:0n St. James Day, 
July 25. 1603. And his firſt Parliament did not 
Meet till the March following. So that Re- 
* cognitions of Parliaments are not neceſſary to 


make Xings* Our Law ſays, the King never 
Dies. And Kecognition is Acknowledging a 
Right that was before. 


4 : . . * 


However the Lady Jane was Equal to the 
Lady Mary in this Point. But in all others 
ſhe far Exceeded her, except only that of 
Right. For the Lady Fane was Proclam'd 

ween at London, and Own'd by all-the Face 
of Authority then in the Kingdom, the Privy 
Council and Great Lords, with the City of 
London. All the Judges but one Subcrib'd to 


her Title, with the Lord Archbiſhop (Cranmer) the 


Lord Chancellor, and 33 of the Privy Council. And 
Ridley Biſhop of London Preached itupat St. Paul's 
= 5 3 Croſs: 


C 34 ] 


| Croſs. See Dr. Burnet's Reformation. Fart. 2. P. 


223. and p. 238. „ 
On the other hand, the Lady Mary made 
then but a very Slender Figure, Skulking as it 


were from Place to Place, even to the Sea 
ſhore, not knowing where ſhe was Safe: She 
was within half a Days Journey of Zondoy 
when her Brother Edward VI. Died but was. 
Advis'd by her Friends to Retire, as ſhe did, 


and left the Poſſeſſion to Jane her Rival: 


To fay ſhe did not keep Poſſeſſion long, is 
nothing to the Purpoſe, for one Day is as 
good as ſeven years to Determine Right. - Or 7 
elſe, Mr. Higden, you muſt tell us, how long, 
Poſſeſſion muſt continue to make it Poſſeſſion. 1 

Blood's Poſſeſſion was a little with the ſnor- 
teſt, for he cou'd not Carry off his Prey. 
But if he cou'd have kept it, he wou'd have 


had a Right to the Crown: he Stole, by your 


Doctrin, as Good; and Lawful as any Here- 7 


ditary Xing ever was in England 


10. But, Sir, by Poſſeſſion the Lam means I 
only a Just and Lawfid Poſſeſſion. And ſup- 
Poſes a de Jure Poſſeſſion, even where an Uſur-' 7 


per has the Poſſeſſion de Factv. As you may. ſee 
in the Statute 1 Mar. Seſſ. 2. c. iv. where 
Queen Mary her Mot Lawful Poſſeſſion is ſaid 
co have been for a- time Difturbed and Diſ- 
quieted, by the Trayterous Rebellion and Ufurpa- 
tion of the Lady Jane, &c. Now this was be- 


fore Queen Mory had any Poſſeſſion de Faso, 


for the Lady Jane never Diſturb'd her after- 
wards. But this is Explain'd in the ſaid 


Statute, where it is ſaid, That Immedietly after 


the Deceaſe of Edward VI. the: Imperial Crown 
of this Realm, with all the Dignities &C. there- 
UNO 
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unto belonging, did not only Deſcend » Remain, 

and Come ut o our moſt dread Soveraign Lady 

the Queens Majeſty, but alſo the ſame was then 

Immediately and Law fully Inveſted, Deem'd and 

Adjudged in her Highneſs moſt 1 Perſon, by 
AN, 


the due Caurſe of Inheritance, by the Laws 
and Statites of this Realm. 8 

And that Statute was made to Confirm ſuch 
Proceedings during the Short Reign or 
Uſurpation of the Lady Fane as Concern'd the 
Benefit of the Subject, and that they ſhou'd be 
zs Valid, as if done by Queen Mary her ſelf, 
and in her - Name. _ This I think ſufficiently 
Evinces that Lady Fane was in Poſſeſſion, and 
a Oueen de Fatto, Elſe why ſhou'd any of 
her Acts as Oueen be Annulled (as ſeveral were, 
all particularly after ſuch a Day, the vi of 
July laſt paſt) and others Comfirmed * Wis 

And ſuch a de Jure Poſſeſſion in the Deeming 
of the Law, the Parliament did own to have 
been in King Char. II. during the 12 Years 
of his Baniſhment, while the de Facto Poſſeſſion 
was in the Uſurpers, But all the Righe was 
ſtill in the Xing, tho' he had never been de 
Fafto in Poſſeſſion. #1 9g RE; 


11. Vou begin your Book with Caſting a 
Stumbling-Block in the way, and ſay, p- 1- 
That ther were Thirteen Kings from the. Con- 
queſt to Henry the VII. who came to the Crown 
without Hereditary Titles. | 

This is to give Countenance to Uſurpation,. 
and make it Popular. But the Repeating of 
Wickedneſs makes it not leſs but much the more 
Wicked, And your Principles Condemn UOfur- 
EO : a. pation: 
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panon. Therefore this makes nothing for you: 


It was only to Caſt a Miſt before the Eyes 
of the Readers. | 

But then you ſhou'd have told them, That 
tho? ſeveral did Vſurp the Crown, yet that they 


cou'd not be Serr//d nor Enjoy it Peaceably, 


till the Death, Reſignation, or Compromiſe of 
thoſe Who had the Hereditary Right. 
. William the Conqueror left England by his 
Will to William II. his Second. Son, but left 
his Eldeſt Son Robert to Inherit Normandy, 
which he had by Hereditary Right. I ſuppoſe 


he thought that he might Diſpoſe of England. 
as he pleas'd,, being his own Acquiſition by 


Conqueſt. Sir Jom Davis ſays he was more 2 
Conqueror of England than Hen. II. was of Fe- 


land, which as a Conqueſt he gave to Fohy his 
Youngeſt Son. Who if he had not come to 


the Crown of England, he and his Poſteri- 
ty had Enjoy'd Veland, Independent of En- 
gland, which Devolv'd to his Elder Brother 
by Hereditaxy Right. | 5 

But Robert the Eldeſt Son of the Conqueror 
Contended with his Brother William II. for 
England, and at laſt came to a Compromiſe with 
him, to have it after his Death, and a Cer- 


tain Sum to be yearly pay'd him in the mean 


time. 

He made the like Compromiſe with his o- 
ther Brother Hen. I. who Marry'd the Heireſs 
fore Submitted. _. 1 | 

And Stephen the Uſurper made the like Com- 


of the Saxon Line, Edgar Atheling having be- 


promiſe with Maud the Empreſs Heireſs of Hen. 


Li- and with her Son Hen, II. who accordingly; 


did- 
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did Succeed him. And received an Heveditar 
= Kingdom without Diminutien. And therefore 
= Recalled the Com Lands which were Granted 
away by K. Stephen, for that the Charts of an 
nvadler ought not to Prejudice a Lawful Prince. 
Brady's Hiſt. England. p- 298. ; 
Arthur Duke of Britany did Homage to his 
Uncle King John. ibid. p. 465, And ſoon after 
Died, ſome ſay was Murder'd by K. John. 
E Aw. III. when Young was Carry'd about 
y the Queen his Mother and other Rebels, to 
gye -Counteuance to their Conſpiracy againſt 
his Father K. Edw. II. And when they would 
lave made him King, Juravit quod invito Patre 
Nunquam Suſciperet Coronam Regni. He Swore 
1 he vou'd never take the Cromn againſt his 
7 Fathers, Will. whereupon they brought him a 
> Reſination (they forced his Father to give) 
wherein he Declar'd that he Willingly and 
= Freely did Refion to his Son. Whereupon, and 
his Mother's yerſuaſions, he was ſet upon the 
Throne, being then but Fourteen Years of Age. 
About half a Year after his Father was Mur- 
dered by the Rebels, and he Reign'd after- 
> wards by Hereditary Right. And did Juſtice 
= on the Murderers, Confin'd the Goes his Mo- 
ther during her Life, and Hang'd the Great 
Mortimor her Accomplice, at Tyburn. . 
Hien. IV. Claimed the Crown by Proximity of 
Blood, as next Heir. And the Heirs of York 
Submitted to him. : WE. 
Hen. V. and VI. the ſame. ' | 
And Rc h. III. Pleaded the Hiegitimacy of the 
= Children of his Brother Edw. IV. And 19 to be 
= Next Heir. NT SET, 
= 1 Theſe 


138] 
Theſe are all upon whom any UVſurpation . | 
can be * from Will. the Conqueror to 
Hen. VII. For Her? II. Rich. I. Hen. III. 
Edw. I. II. and III. and Rich. II. all Reign'd 


by Hereditary Right. And all the others make 
but Eight. Out of which if we Except Wil. 


II. to whom the Conqueror left the Crown. 
Edw. III. for the Reaſons above. And the 
three Henrys who Claim'd as Next Hers, 
and were Submitted to by the other Heirs, 
this will leave but Four of the Thirteen My 
Higden Reckons. And Rich. III. Claiming 18 
next Heir, own'd the Right to be in the Next 
Heir. So that this will leave but Three, tha: 
is, Hen. I. K. Stephen and K. John, upon whe 
it can be Alledg'd that they came to the Cr/97, 
without Pretence of Hereditary Right. And none 
of theſe Three cou'd be Eſtabliſh'd but by Com- 
promiſe with thoſe who had the Hereditary Right. 
Was the Thirteen then that Mr. Higdes ſpeaks of 
a Miſtake of the Printer for Three that it ſhou'd 
. ik have been? And J will take even theſe Three 
A from him in the next Page, and leave his Sum 
= Total a Nought. | | 
But, Mr. Higden, you are ſo Fond of Mul- 
tiplying Vſ#rpers upon Us, that you „ 5 
this again in another Form, p. 62. and f 
Eleven Kings from the Conqueſt to Edi. III. 
you make no leſs than Eight to have been 
de Facto or Uſurpers. And ſome of them (you 
Jay) through their whole Reigns, by which you 
mult mean thoſe who never Obtain'd any Right 
by the Death or Ceſſion of thoſe who had the 
Right. And of this Sort you cannot Name 
One. William 1. Conquer'd Harold an Vſurper. 
And Edgar Atheling the truce Heir * 1 
138 all | 
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and Swore Fidelity to him. And the ether 
U/urpers made Compromiſes with the Right 


# Heirs, or Survived them, as I have ſhewed. 


And theſe were but Four at moſt. But you make 
Eaw. III. an Uſurper, when he was a Child, 


and Impos'd upon by his Mother. What ſhall 


I call this Straining in favour of Vſurpation ! 


But, Mr. Higdem, this whole matter is For- 


reign to your Purpoſe. For it ſignifies no- 
hing what Encroachments were made upon 
ne Hereditary Right, or what Falſe Titles 
wre ſet up, I ſay this is nothing to your 


Font, if None ſet up the Title of bare l Foſſeſſon; 


Wlich was only Impoſſible, becauſe none could 


"Make that a Plea till he was in Poſſeſſion. And 


ther\fore they muſt make uſe of other Pretences to 
Gain the Poſſeſſion. And they wou'd not Renounce 
theſe #terwards, for Popularity, and becauſe 
Done win call Himſelf a Krave, and fay he 


| Jet up Sham Pretenees. So that you cannot 
&ve one Inſt ance of any who Claimed by mere 
Poſſeſſion. That never was ſet up, and ever 


was .Exploded by all Sorts. Even William the 
Conqueror Claimed by the Will of Edw. the 
Coxfeſſor. William II. by his Will. Hen. I. by 
Proximity of Blood (as be pretended) beſides 


the Election of the Barons, who Voted his 
Brother Robert to be Megitimate. Brady's In- 


troduttion. p. 370. K. Stephen pretended that 
Hen. I. upon his Death-Bed had Dilinherited 
His Daughter Maud the Empreſs, and left the 


Crown to him. Which was Sworn by the 


Steward of Hen. I. hib Houſhold before the 
Arch-Biſhop wou'd Crown Stephen. ibid. Þ. 
374. And K. Joby in his Charter ſays he 

D 4 ; came 
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came to the Crown Jure Hereditario, ibid. p. 
377. He was then in Poſſeſſion, it was in the 
firſt Year of his Reign, yet he wou'd not 
Plead that Poſſeſſion as a Title. He had alſo 
the Donation of his Brother Rich. I. who up- 


on his Death-Bed left the Crown to him, 
and made all preſent Swear Fealty to him. / 


ibid. p. 374. And when all other Pretences 
fail'd they Pleaded the Choice of the People, 
that is, of their own Party, for none of then 
ever yet meant any thing elſe by the Peoph 

But none were ſo wanting to Themſelves is 

to think Poſſeſſion alone a Sufficient Title. 


12. And you further ſay, p. 2. J domt imm 
there were any NON-JFURORS to be foum in 
JJ 


This was a kind Memorandum for you Quon- 


dam Friends! | 

But you let all thoſe Eſcape here who ſtand 
out uponzthe Abjuration. ' Unleſs you can ſhew 
that ſuch Oaths were in faſhion- in thofe Days. 


I fancy you will hardly find any before the 


Year 1659. when Monk faid it was Swearing 


againſt Providence. But he ſtarted at a New 
thing, before it was Rightly' Explain d. The 
Kings then 'Contented *theniſelves' with 'Swea- 
ring Men to be Faithful to them, without 
Abjuring after Turns, which it was in no Hu- 
man Power to Prevent. 

But, Mr. Higden, in all theſe Turns ther 


were many Oppoſers, who loſt their Lives and 


E/ates for it. And if you will Suppoſe that 
all theſe Swore contrary to what they Acted, 
you will paſs a very hard Cenſure upon our 
b bf 75 5 - Anceſtors, 
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Anceſtors, for whoſe Reputation you ſeem ſo 
Tender. Otherwiſe you muſt - ſuppoſe that 
theſe Non-Compliers were likewiſe Non-Furors, 
at leaſt ſome of them. 
And all the Advantage you can make of it, 
is, to ſhew Us, That ther have been thoſe 
in Other Ages as well as This, who. cou'd 
Diſpenſe with their Oaths to ſerve their In- 
tee ir. | N 
You ſay p. 5. When we hear of a 
« Numerous Party that Eſpouſed the Cauſe 
« of the Houſe of York, we are apt to look 
« upon them to have been ſo many Non-Fu- 
« ors to the Kings of the Houſe of Lancaſter. 
« But this is a great Miſtake, for all the Par- 
| « tizans of that Houſe lived in Submiſſion, 
« and took Oaths of Alegiance to the Three 
« Henries. 5 | AO 
Are you ſure they All did it? We know 
Some did. But how Trxely did they do it? 
To take Oaths to the Houſe of Lancaſter, ane 
at the ſame time to Eſpouſe the Cauſe of thge 
Houſe of York! Do you Juſtify. this Practice? 
| Elſe to what Purpoſe do you bring this Pre- 
cedent ? You had as good have let them been 
Simple Non-Furors, as ſuch ſort of Furors as 
theſe, who Swore to Lancaſter, but Wrought for 
York, and Fought for it too when ther was 
Occaſion. 0 
You tell us in the ſame Page, That the 
Conditions upon which Robert Earl of Glou- 
te ceſter Swore to K. Stephen, had no Manner 
« of regard to the Titles, either of Maud or 
&« Stephen, as may be ſeen in William of 
3 Ou « AMalmsbury 


Q 


* 


VERS ©. * 
&« Malmibury who liv'd at that time, and De- 
& dicated his Hiſtory to that Great Earl. 
It is not likely he wou'd be very Severe 
to the Earl in a Hiſtory he Dedicated to | 
him, and of Tranſactions wherein the Earl 
had ſo Great a Share. | 
I have not that Hiſtory, nor can come at it 
where 1 am. But Dr. Brady in the Reign of 
K. Stephen Quotes Aalmsbury, and the ſame | 
Page you Quote, p. 101. (among others) to 
ſhew that the Ear! did this to Difſemble his | 
Deſign, which was to Promote the Intereſt | 
of his Siſter Maud and her Children. It was | 
like the Part which Huſbai the Friend of Da- 
vid Acted with Abſalom. And the Condition 
he put to his Oath was, That ſo long as he 
(Stephen) freely permitted him to enjoy his 48 7 
nity and Eſtate, he ſhould be true to him. Brady, 
P- 273- Which had a double Meaning, for he 
knew that when he Appear'd for the Right F 
of Maud, K. Stephen wou'd ſeize his Hoxours 7 
and Eſtates, as he did. t 
Now, Sir, You ſhou'd have told this too, 


ö . 


| and not by faying that the Condition of the | * 
Oath the Ear! took had no Reſpect to the - 


Titles of Maud or Stephen, lead your Reader 
to think that the Earl had no Reſpect to FF - 
theſe Titles, but look'd only to the King in 
Poſſeſſion ,, the Contrary of which is moſt Evi- z 
dent, for he Fought for Maud, and took Ky 0 
Stephen Priſoner in the Field, and Adhered to 

her Cauſe moſt Firmly. p. 287. | Fr 
Sir, Not telling the whole Truth is falſe Evi. # x 
dence. You ſhould have told likewiſe, That f 
the Pinch of the Queſtion lay here, the * 
. 55 


yi Maud, in the Preſence of her Father King Hen- 
e l. as the true Jaheretrix of the Crown. And 
%o after Swore to K. Stephen, when he had got in- 


„to Poſſeſſion, and Maud had never been in Poſ- 
| ſeſſien, ſhe being then beyond Seas, and the Que- 
ſtion was, which of theſe Qaths ſhou'd take 
of I Place? And it was Determin d by the Pope 
and the Religions Men ot thoſe Days for the 


26 E frf Oath made to Maud, tho? but then in Re- 
is Lerſion, againſt the Oath to the King in Poſſeſ- 
t hen. p. 275. But, Sir, this Matter of Fact wou'd 


not have ſery'd your Hypotheſis. 
| 2 


the firſt thing 1 ſhall obſerve is, That they 


are all brought out of thoſe Times of Cunfu- 
ſion, in the Diſpute betwixt York and Lancaſter, 
> when ther was nothing but Rebellion and Vſur- 
„ i pation making the Lams ſpeak what they thought 
ft. And this was far from bei 

fit. And this was far from being an Age of 


Precedents, 19 
The Reigns of Hen. IV. V. and VI. laſted 


ceſſity not to Vacate the Judicial Proceedings 
and Suits at Lam betwixt Party and Party. 
This Anſwers the Quotations you bring upon 
that Head. 7 | ; | | 
| And this cou'd not be done, without allow- 
ing the Adds of Parliament in thoſe Times, up- 
an which the Judicial Proceedings did Depend. 
And thoſe Alls being Good in themſelves, 
ſo far as related to the Subject, the LZLawfut 
Kings when they came in were willing they 
ſhou'd be continu'd. | 


\ 


(as all the other Great Men) had ſworn to 


5 I come next to your Precedents, And 


about 60 Years, ſo that ther was even a Ne- 


Yet 
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Yet fo, as that a ſufficient Mark ſhou'd be 

put upon the U/urped Authority by which they 

were Enacted. Which I will ſnew you in the 
next Section. | = 

As a Preparative to which, it may be con- 

ſider d, That things may obtain the Force of 


Ack, of Parliament, and be reckon'd as fuch, | 


which were not ſo in their firſt Formation. 
Thus Magna Charta is plac'd the firſt in our 
Sratute-Book. And yet it is nothing in it ſelf 
but a bare Charter from the King. But after 
Adds of Parliament being built upon it, and 
confirming it, it now obtains the Force and 
Name of an Act of Parliament, And beyond 
any others, inſomuch that it has been thought 
UVn-Repealable, ay being the Foundation of all 
our Laws. 5 %%% ᷑ 
- Again, I have ſhewed you feveral Act, of 
Parliament fo made as would not be Allowe 
now. Yet they paſs for good Ad, of Parlia- 
ment ſtill, and are fo Pleaded in our Courts. 
Nay, Parliaments ſo Call'd and ſo Conſtitu- 


ted as 1 have ſhewn, would not be Allowed 


for Parliaments at all now. Yet by Cuſtom 


this alſo has Obtained. 


You tell p. 9. how before the 1 EAdw. VI. 
All Actions, Suits, &c. were Diſcontinued, upon 


the Demiſe of the King, in whoſe Name and 


by whoſe Authority the Laws were Admini- 
ſtred. Then p. 9. 10, 11, 12. You Quote ma- 
ny Caſes out of the Year Books where ſuch 


Actions and Suits were Diſcontinued upon the 


Demiſe of an Uſurper as well as of a Lawful 
King. Thence you Infer that the Law takes 


J, 


= of 
Uſurpers, when in Poſſeſſion, to be as Good as 
Lamful Kings. 88 | 

But, Sir, the Laws were Adminiſtred in the 
Names of Uſurpers while they kept in Poſſeſ- 


ſon. And it was Impoſſible to be otherwiſe. 


And the Judicial Proceedings of thoſe Times 
muſt have been Allowed by Righrful Kings 


when they carte in, without an Utter Ruin 


to the Subjects. Ther was an Act 1 Mar. 
Seſs. 2. c. iv. to Confirm what of this ſort 
had paſs'd in the Name of Queen Jane during 
her Ten Days Reign. How much more during 


the Sixty Tears Reigns of the Three Henries? 


So that this is no Proof at all of the Zegali- 
ty of theſe Kings or Queens de Fafto, more 


than the Hiſtories which tell Us ther were 
Such. | 


You your ſelf ſhew this, p. 15. where you 
give a long Quotation. out of the Tear Books 


of Bagor's Caſe, who was Naturaliz'd by Hen. 
VI. And this was Allowed to be Good in the 


Reign of Edw. IV. by the ſame Fudges (likely) 
ho had been under Hen. VI. But the Rea- 


ſon given in the Tear Book is, Becauſe it was 


Neceſſary that the Realm ſhould have a King un- 
der whom the Laws ſhould be kept and Main- 
tain d. But that this might not be Interpreted 
to Imply the Legality of that King de Fatto, 
it is Ordered in the fame Caſe, as Quoted 
by you, © That for a Treſpaſs committed in 


« Hen. VI's time, the Wrie ſhall run Contra- 


4 Pacem Henrici V1. Nuper de Faflo et non de 
“Fare. 7 


Then the Caſe is put of Compaſſing the 


Death of Hen. VI. And it is called Treaſor, 


becanſe 
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becauſe the [aid King Was not Meerly a Uſurper, | 


for the Crown was Entailed upon him by Parlia- 


ment, Otherwiſe it ſeems by this Reſolution F 


of the Judges (wherein their own Caſe might 


be concerned) it had been no Treaſon to have 


Compaſs'd his Death, if he had been Meer 


an UVſurper. 


But is not Shooting at the King a Compaſ- 
ſing his Death? And was any thought Guilty 
of Treaſon or Murder for Killing King Rich. 
III. in Boſworth-field? And he had a Parlia- 
ment to Entail the Crow!» upon him too. 


Which his Judges might likewiſe have. Plea- 


ded in the Reign of Hen. VII. But this was 


no Part of their Plea, they only Inſiſted up- 
on his being King de Fado, as we ſhall ſee 


preſently. 


But, Mr. Higden, how could theſe Kinys| 
be Called Uſurpers, and de Facto and not def 


Jure, if de Facto is always de Jure? And how 
can he be an Uſrper who has the Full and 
the Legal Right? 


Yeu brought theſe Caſes to ſhew, That by 


the Judicial Proceedings in the Time of Uſur- 
pers being Allow'd, it would follow that they 
were Lawful Kings. But as the Conſequence 
will not follow, ſo theſe Caſes you bring have 
Turn'd upon you,and have expreſlyGuarded that. 


Point againſt you, and left you to Anſwer 


theſe ſame Authorities you have Produc'd to 


Maintain your Cauſe. 


I know nothing you can Alledge againſt 


this, but to Blame the Conduct of our later 
Kings and Parliaments, to Suffer ſuch Parlia- 
ments as I have Named to paſs as ſuch, and 


their 
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their Alls to be Allow'd as Acts of Parka- 
ment. And likewiſe that the Judicial pro- 
ceedings in ſuch Times, and all Times of 
Uſurpation, and in the Name of the Uſurpers, 
ſhould ſtill be Pleaded in our Courts. If you 
think this Impolitick, for that it may give Oc- 
caſion to Others, as it has to you, to 
Miſtake Uſurpers for Lawful Kings, it may be 
Anſwer'd in their Defence, That this hap- 
pens ſo ſeldom, and when it do's, is ſo 
Eaſily ſet Right, that the Danger is not Great, 
42 nor would Countervail the Inconveniences on 
0. the other Side. For how can we miſtake 
iS thoſe for Lawful Kings whom our Laws At- 
% taint as Vſ/urpers, however it Allows the Laws 
made in their times? 8 NY; 
wal Bue ſuppoſe this to be a Negleſt or Overfiht, 
it can Amount to no more than a Negative 
or Preſumptive Argument. And that is too 
S Weak a Foundation to Build any Principle up- 
" on, eſpecially ſuch as overturns the Righe of 
Crowns, and the Peace of Kingdoms. 


VB (Z) But that which wou'd be Deciſive in 
this Caſe is, if we cou'd find;any Ore In- : 

ſtance of any Zaw made by an UVſurper which 
was Confirm'd by the Ring de Jure, or De- 

eduard Nu from the Beginning for want of 
TY Sufficicar Authority. This wou'd be an Afirma- 
tive, and worth a hundred Negatives or Nepletts. 
And of this we have a very flagrant In- 
n Nance in the firſt Srarure of Edw. IV. who 
was the firſt of the Houſe of York recover'd 
the Crom after the Three Henries. And now 
36 being about to ſettle, the Government in the 
1 Riphs 


Right Line, the firſt thing done was, for the 
Quiet and Eaſe of the Subject, to Declare, 
Which Acls done by the Three Henries ſbou d Con- 
tinue good, and which not. And accordingly 

Confirms the Judicial Proceedings, the Creation 
of Noblemen, and ſeveral other things, Excep- 
ting ſuch as the King thought fit. And the 
Reaſon, for ſuch Confirmation is given, becauſe 
theſe Ads were done by Uſurpers, who were 
Kings de Facto, but not de Jure. And the 
Manner of Confirming was, That they ſhou'd be 
of like force and Effect as if made by any King 
Lawfully Reigning, and obtaining the Crown by 
juſt Title, as it is worded in the Statue. 1 Edw. IV. 
Vou come to Anſwer this Chap. III. p. 49. 
That ther was no Need of any of theſe Con- 
firmations. This, Sir, is making very Free with 
that Parliament, as if they had been TJriſſling 


all this while. But you ſay that this was 


done; thro' the Caution probably and at the De- 
ſire of thoſe that were Concern'd in them (thoſe 
Afs of Parliament then Confirm'd) which did not 
however ſtand in Need of that Confirmation. This 
puts the Foo! upon thoſe Concern d, but takes 
it not from the Parliament, which ſhou'd Gra- 
tify them in what was perfectly Needleſs. But 
your Argument is, That other Ads which 
were not Confirm'd ſtand ſtill Good. That 
may be, for the Reaſon aforeſaid. But they 
were ſtill Liable to be Queſtion'd, for want 
of Sufficient Authority. And therefore thoſe 
Concern'd in thoſe Aus made for the Benefit 
of the Town of Shrewsbary, and of ſome Re» 
ligious Houſes, were not ſo Quite out of Pur- 
poſe as you Imagin, to Deſire thoſe Ad, to 
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be Cunfirm d. If they did Deſire it, which Ap⸗ 
pears not. But that it was an Inſtance of 


| the Legiſlative Authority being only in Law. 


ful Kings. | | Sa 4 8 
But why were any of theſe Acts Confirm'd? 
It ſhews ther was ſome Defect in the Autho- 
rity that made them. Can you give one ſin- 
gle Inſtance out of all our Records: of any 
Act of Parliament made by a . Rightful King 


that ever was Confirm'd, for want of Suffici- 


ent Authority ? This ſhews you the Difference. 
And the whole Diſpute ſhews ther was a 
Difference made betwixt de Jure and de 
Facto. „ N 
Were any Judicial Proceedings in the Reigns 
of Kings de Jure ever Cunfirm d, of Titles of 


Honour granted by them, or any other Regal. 


Act? Here the Cauſe Pinches. And till you 
can ſhew. this, you cannot ſay as you. do, p. 
8. and p. 23. That Kings de Jure own the 
Authority of Kings de Facto in as Ample. 4 
Manner as of Kings de Jure, and of Equal 


| Authority with Themſelves, or any of their. Pro- 


2 of Undoubted Right. How can this be 
aid? When we ſee that Kings de Jure have 


| Annulld ſome, and Confirm'd other As of 


Kings de Fadclo, but never eitheir of theſe was 
done to any Ad of a King de Jure. co 
| To have Annulld all the Judicial Proceed-- 
ings, and all the Acts of Parliament during the 
60 Years of Vſurpation, wou'd have put the 
Nation into the Utmoſt Confuſion. 5 
And to have Confirm d them all without 


| Difcrimination might have been too much. 


E Aberefore 


: 
Therefore the Statute 1 Edw. IV. Fir fr 
ſich as was thought fitting. And left the 
Reft, without being either Amma or Con- 
firm d, to be Commonly Pleaded. It being {till 
in the Power of the Government to Declare 
them Null and Void, whenever they ſaw any 
Inconvenience by them. 8 

And as no King de Jure, fo None de Fatto 
ever did either Aunul or Confirm any Act of 
a King de Jure, as ſuppoſing it to Want Sut- 
ficient Authority. So that the Difference ap- 
pears Plain, even by the Confeſſion of Kings 
de Faflo. | | | 


(3.) But, Sir, I think you Expect too much, 
when ſpeaking of the Laws made in time of 
Vſurpers, you ſay, p. 19- 5 
„ They who would ſet aſide any of their 
© Grants, or Oppoſe ſome Right that was 
& claim'd by Vertue of them, as of Richard 
ce the Third's for example, did not pretend, 
no not in Henry the Seventh's Courts, where 
they might ſafely have done it, if it had 
« been Law, they did not pretend, I ſay, 
that Richard had not the Regal Authority, 
* and Conſequently his Grants were Void. 

Sir, wou'd you have had Hen. VII. who 
was an Uſurper upon the Line of York, have 
Declar'd the Acts of Richard III. to have been 
Void, becauſe he had Uſurpd upon thoſe in the 
Line of York who were Nearer than himſelf? | 
This I call Expecting too much from an Vſur- 
per, to Declare all Acts made by an Qſurper 
to be Void. | 1 


And 
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And for the Judges, was it not very Na- 
tural for them who had been Judges under 
Richard III. to make the Beſt of what the 
had done? Nor wou'd it have been over ſafe 
for them in the time of Hen. VII. to have 
voided Laws on Account of Uſurpation. They 
might have Hang d themſelves by the ſame 
Law. The Vicar of Bray who Complies with 
Al, mult find Fault with None. 
Tou bring a Caſe p. 38. where the Judges, 


the firſt Year of Hen. VII. were Commanded 
by him to Conſult about the Reverſal of the 


Act made in the Reign of Rich. III. which 
Baſtardixed the Children of King Edw. IV. and 


Elizabeth his Wife. 


This, Sir, I think makes againſt you. For 


who ever Diſputed the Validity of an Alf of 


Parliament made in the Reign of a Lawful King ? 


But then the Difficulty lay upon Her, VII. 
who was an Uſarper, to Declare the Ads of 
another ul! for being an Uſurper. And ſuch 
he muſt call Rich. III. Elſe why did he Fight 


againſt him? And ſuch he does call him in 


this fame Near Book which you Quote, p. 39. 


giving him only the Style of Richard late 


Duke of Glouceſter, and afterwards in Fact, and 


not of Right, King of England. And it was 
better for Hen. VII. That the Act, of Uſur- 


pers ſhould be taken for Good, and ſo Re- 


peal'd, rather than to be Declar'd Nutt from 
the Beginning. Here was the Caſe. wherein 
he Conſulted the Judges. And theſe muſt be 


| ſuppos'd very Plyable, not only as put in by 


him, but as having been in Place, molt probably 


Fudge; the Year before under Rich: III. For 


E; 2 we 


T . 
we Read not that Hen. VII. did Change all 
the Fudges. And in moſt Revolutions ther is 
no Oecaſion. Bis 1 
Vou put another Caſe, p. 40. in the ſame 
firſt Year of Hen. VII. Concerning thoſe who 
were Attainted in the former Reign of R:ch. 
HI. and were Return'd Members of Parliament 
the firſt Parliament of Hen. VII. Whether they 
ſhould fit in Parliament before their Attainders 
were . Reverſed? And the Judges gave their 
Opinion that the Attainders ſhould be firſt 
Reverſed, and the Atainted Perſons themſelves 
ſhould not be in Parliament at the Reverſal 
of the Act, for as you tranſlate the Tear Book, 
P. 41. Thoſe that are Attamted, cannot be Legal 
Judges. Tho' the Words are only, il neſt Con- 
venient It was not Convenient, that thoſe who 
were Attainted ſhould be taken for Legal Judges. 
But tho' it was not Convenient then, it 

might be another Time. I dare fay if you 
wou'd ſet about it, you cou'd find an Inftance. 
And will you ſtand to it, That Men Attain- 
ted Or Uncapable by Tam to it in Parliament, 
cannot be Legal Judges? And will you make 
that fuch an Error in the firſt Concoctian as 
to Void all their Laws, and all the Conſe- 
- quences of them for this? will a de Facto CON- 
-STITUTION. Solve all this too? If fo, why 
do you perplex Us with Year Books and Caſes ? 
Let Us take whatever. is Vppermeſt, be it Right 
or Wrong ! If this is not your Meaning, I do 
not Underſtand your Book. And it thoſe 
Attainted Perſons, had ſat in the Parliament 
of Hen. VII. before their Attainders had been 

Reverſed, and that Parliament had been 1 * 
1 : | e 
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| the Worſe . Parliament for all that, then to 


what Purpoſe was this Caſe brought ? 
Quod fieri, non debet Faftum Valet, will not 
hold in all Caſes. But if it does in Tbis, 1 


will alſo in That of the Acts of Uſurpers be- 


ing Suffer d to be Pleaded in the Reigns. of 
Lamful Kings. And will be a ſhort Anſwer to 
the. Main if not the only Argument in your 
Book, which is all taken from ſach Precedents 
as thele. And that of Oliver and the Com- 
wa of l as Good as any of 
them. 

But Rich. III. is 1 call'd King in Fatt and 
not of Right in this Quotation you have 
brought, in the firft Year of the Reign of 


Hen. VII. This is the Ning from whom you 


bring your beſt Precedents and from the Alf, 
of Parliament in his Reign. Now let him be 
Judge; Did he think that Allowing the As 
of Parliaments in the Reign of Rich. Ill. made 
or the Benefit of the Subject, did Imply 
Richard to be a King of Right, when here he 
expreſly Denies him to be a King of 1 ? 
Yet he Grants him to have been a Kg. in 
Fa. Then he did not think that a Ning in 


Fatt was alwas a Kirg of Right. Nor that 
the Sta 


te made in the Eleventh of his Reign, 
to Indemnify thoſe who had fought for 4 
King in Fatt (Suppoſe that to be the Mean- 
ing) did Infer hen ſuch a King was of Right, 

but rather the Contrary, elſe ther had been 
no need of an A to Indemnify them. But 
if a King in Fatt be not Always a King of 
Right alſo, your whole Book falls to the Ground. 


And this Hen. VII. has given againft you in 
E 3 Expreſs 
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Expreſs words. As alſo thoſe Acts ef Parli- 
ament Which have Attainted Kings in Fact for 
not being likewiſe of Right. Is it not Plain 


* 


then they made a Difference? 


(A.) Sir, I think you lay too much Streſs 
upon the Opinions of Judges. And but of 
ſome of them too, as in moſt of the Tear Bogk 
Cuſes, and as at this day, where often ſome 
of the Judges Differ from the others. And 
theſe Cafes are not Certain Rules, We find 
not. their Authority Undiſputed in our Courts. 
But I have giveu you a better Authority, that 
is, the Records and Acts of Parliament. 
Lou ſay, p. 20. That the Unanimous Opinion 
of the Judges is part of the  Coptmon ' Law of 
the Realm. It may be fo, in particular Caſes 
of Meum & Tuum betwixt Party and Patty. 
And yet not Always ſo, for we have found 
their Judgements Revers'd. As in the Caſe 
of oh, which all the Judges at firſt 

hy Inder their Hands was Legal. And 
but Two cou'd be. brought atterwards to Re- 

tract. Ther is Difference betwixt Common Law 
and Cuſtom. firſt Inſtit. Every Cuſtom is not 
Common Lap. | 3 8 
But will you take the Opinion o all the 
Judges, and in Parliament too? Which you 
Quote, p. 53. When being Conſulted about 
the Right of Richard Duke of York to the 
Cromn, in Oppoſition to Hen. VI. then King 
de Fatto, they Anſwer d, That the Matter was 
0% High, and touch'd the King's high Eſtate and 
Regaly, which is above the Lam, and paſſed their 
Learning. Unleſs you ſay, they .Complemented 
. FX, Now. 


r 


OE | 
Now. But when they ſpeak on your Side; 
they are in Earneſt! But the Reaſon" they 
give is ſtrong, That the King is Above the 
Law. For what makes the Law muſt needs 
be Above it. And that the Right of the 
Crawn did Surpaſs their Learning. Their. Com- 
miſſion is only to Diſpence the Lam in private 
Caſes betwixt Subjett and Subject. But as to 
the Right of the "Crown, they have no "more 


. 


Power to Fudge. of it than You or I. 2M 


(5.0 Therefore J can by no Means be of the 


Opinion yon ſet down, p. 88. That the Inter- 


pretation of the Obligation of the Oaths, talen 
to the Civil Mariſtrate, is the Province of State 
Men and Lawyers, not of Divines. This may 
be the way to have your Conſrience — 
more Eaſily! For theſe Caſuiſts you Tha) 

Choſen, were never thought to be very Strait- 
Lac d. A States-Man's Conſcience is a Proverb. 
I obſerve our Homiles and Biſhop Overal's Con- 
vocation Rook took another Method, and in- 
ſtead of Quoting Magna Charta and the Tear 
Books, they endeavour to ſettle Conſcience, as 
to ' Government, upon the Foundation of the 
Holy Sqriptures. Whence they ſhew the Ori- 
final of Govenment, and how .Inffituted of God 


from Adam. They begin with LZucifer the 


firſt Rebel, and thence Deduce Rebellion among 
Men. They Exemplity the Duty of Subjects 


in the Behaviour of David towards Saul, and 


other Scripture Examples. But States Men will 
tell you, that all this is Nothing to Us, and 


bid you look to the Conſtitution for the Meaſure 


* your Obedience; and Deduce that from the 
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power of the People, which they tell you is 


the Voice of God; and that every thing is 
Right Which the People does! But the Scripture 
bids you not follow. a Aultitude to do Evil. 


And tells you of Iniquity Eſtabliſnd by Law. 


If it had been faid, he who Reſiſts fhall be 
Hang d, I wou'd Adviſe with a Lawyer : But 


when it is ſaid, ſhall Receive to himſelf 


Damnation, I think a Divine ought to under- 
n. o 

It is ſaid 16 Rich. II. c. v. That the Crown 
of England is in no Earthly Subjection, but Im- 
mediately Subject ty God, and to none Other. Now 
whether is this Tenure from God the buſineſs 
of Lawyers or Divines ? It is ſaid likewiſe, That 


any Att of Parliament againſt the Law of God is 
Foid. 1. hope Divines have ſomething to do 
here. If not to Alter Laws, yet to ſettle 
Conſcience. And this High Prerogative of Kings, 


which, was once above the Lam, and Unal- 
terable by the Zam, can be Learn'd only 


from the Law of God, from which only they 
hold the Cromn. But they who wou'd Ex- 
.clude God out of the Government, begin with 
turning Divinęs out of the Cauſe. They might 


be too Strict in the Matter of Oaths. It is a 
Law. Oath, ſay you, therefore let the Lawyers 


determine it. But, Sir, it is the Oath of God 
too, and He will Require it. And where God 
is Concern'd, Divines, and not Lawyers, 
have uſually been taken for Confeſſors. Nor is 


the Nature of Government to be taken from 
every de Facto Couſtitution that may happen, 
Right or Wrong; but from the Original Inſti- 
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by Him to Men. For from thence only ariſes 
any Obligation of Conſcience to Government. 


And this is more the Work of Divines than 
of Lawyers. And ſome States-Aen are not 


willing to be Confin'd to theſe Rules. They 

Conſider Fact more than Right, and what is 
Convenient (may be to Themielves) more than 
what is ſtrictly Juſt and Conſcientious. They 


ſtudy Machiavel more than the Bible. And 


he tells them that a Politician muſt not be 
over Religious. And if we think of Govern- 

ment only as a Politick, for our own Con- 
venience, Conſcience will not trouble Us much ! 
This, yon know, is the Opinion of our Com- 
monmealth- Men, That Government was the In- 
vention of Men, and therefore Lyable to all 
the Turns: People pleaſe to Make. And wou'd 
you ſeek to Convert theſe out of the Tear 
Books, or tell them of our Conftitution? Wou'd 
you not rather Carry them to the Bible, and 

there ſhew them the true Original of Government, 


and the Obligation God has laid upon our 


Conſcience to ſubmit to it, as to His own. Or- 
dinance ? In ſhort, wou'd you talk to them 
as a Divine, or a Lawyer, or a Politician ? In 
which of theſe Capacities, do you think, you 


| cou'd beſt Inforce the Obligation of their Oaths 


to the Government? Whether to keep a Law-_ 
ful Oath, or to Break an Unlawful One? And 
whether this is to be Meaſur'd by the Lam of 
God, or by any Law the People make? And 
whether a Lamful Oath may be Diſcharg'd, 
by taking another that is Contradictory to it? 
I ſhou'd think a Pious and Learned: Divine 
more Proper to be Advisd with in ſuch 

Caſes, 
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Caſes, than the Ableſt Lawyer or Sates-Man. 
But above all, an Honeſt and Sincere Heart, 
for ther wants not much Underſtanding in theſe 
Matters, Unleſs it be to Perplex and Puzzle 
the Cauſe. And he that Sceks will Find, in a 
Bad Senſe, as well as iu a Good. Balaam had 
a Mind to the Reward, but wanted an Ex- 
cuſe, and he Found it. He was Importunate 
for Leave to go, after Go had Refns'd him, 
and God yielded to his Ymportunity and gave 
him Leave at laſt; but this Excusd him 
not, and is call'd the Madneſs of the Prophet. 
The beſt way in ſuch Caſes is this, to Ask 
ones own Heart, Wou'd you take this Oath, 
if you were neither to Gain or Looſe by it? 
Otherwiſe you do not take it Voluntarily and 
Freely. And all your Diſtinctions, and High and 
Low Senſe, &c. Where the Law allows of no 
ſuch Diſtinction, ſhews you take it in a Senſe 
contrary to the Law, and your own Conſci- 
ence too. For he who Cannot take an Oath 
in the Plain and Common Meaning of the 
Words, and according to the Senſe of the Le- 
giſtators, Declar'd not only in Words as Ex- 
preſs as they can Deviſe, but likewiſe '4n all 
their Actions and whole Government, I ſay, he 
Who Cannot take the Garth thus, without any 
Mental Reſervation or Equivocation whatſoever, 
ought to let it alone. And all his Reaſons 
and Pifinctions and Salvos, ſhew only, That 
ne has Deceiv'd himfelf, and weu'd Decerve 
others. Do's he do in this Caſe as he wou'd 
be done to? Wou'd he be Content that any 
Oath taken to Himſelf ſhou'd be thus Diftin- 
guſh'd away? Wou'd he Truſt that _ 
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Oath whom he ſaw. make Faces at it, and had 
ſtood out many Years againſt it? But a. Poli- 
tician cou'd help with ſeveral Maxims in this 
Caſe, as, Fallere fallentem, to da Evil that Good 
may come, tO Look' one way and Row another, 


QC. | | 
Theſe are the Reaſons, Sir, why I except 
againſt thoſe Caſuiſts you Propoſe. And think 
the Nature of Government as from God, to be 
out of the Compaſs of the Study. of the Com- 
mon Lam, and more the Province of Diviues, 
than of Zawyers or States-Men, eſpecially where 


: x " 


ther are Qaths in the Cafe. 


(C.) And now I return to the buſineſs of 
Precedents. And Confeſs my ſelf not able to 
Underſtand the laſt Paragraph with which you 
Conclude your Second Chapter, P. 48, 49. I will 
ſet it down that 1 Miſtake not. It is the 
Concluſion you have made from all the Prece- 
dents you have brought for ſubmitting to a 
King ae Fadlo, and is in theſe Words, 

“But now on the other ſide, did the King 
< in Poſſeſſion, .or his Parliaments, or the 
<« Parties concern'd, ever think an Act of 
« Parliament was Wanting for thoſe. who 
« Fought for Him, againſt a Perſon out of 
« Poſſeſſion, whatſoever Title he had, or Pre- 
& tended to have. Can there be One In- 
ce {tance given of this, in all our Laws or 
« Hiſtory ? 5 | 25 

Sir, I wou'd not put ſuch a Triffling Mean- 
ing upon your Words, as to ſay you Inten- 
ded this only, While the King in Poſſeſſion re- 
main'd in Poſſeſſion. For then, no doubt, he 1 
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was able to Prote# thoſe who Fought for 
him. But after he was Duſpoſſeſs'd, and his 
Rival upon the Throne, was ther then no 
Need of an Ad of Parliament to ſecure thoſe 


who had Fought for him? Unleſs you mean 


that an A# of Parliament made by the Diſpoſ- 
ſeſſed King wou'd have Signify d Nothing. And 
then that will Turn upon you another way, 
and ſhew the no Validity of an AF of Parli- 
ament made by de Facto againſt de Jure. And 
this Certainly was the Caſe, for in every Turn 


betwixt Tork and Lancaſter, the Victor always 


Attainted and put to Death whom be thought 
fit of thoſe who had Fought againſt him, for 


the Xin in Poſſeſſion. And this Occaſion'd, as the 


Hiſtory tells Us, the Utter Extirpation of many 7 
Noble Families in England. And thoſe who Fell 
on either fide make Equally to my Purpoſe, 


' becauſe both Rivals did Pretend to be de Jure; 


and this ſhews the Notion of thoſe Times to 
be for de Jure againſt de Fafo. Whereas if 
the Notion of de Facto being always de Jure, 
and the Alegiance of the Subjeft due only to 
de Fafto, and to look no further, if this had 
been ſo the Common Uſage as to make it the 
Common Law, as you fay it was, and if no 


| One Inſtance can be given againſt it in all our 


Laws and Hiſtory, then that long Civil War 
betwixt Tor and Lancaſter, which laſted a- 
bove an Hundred Years, mult all paſs for Ro- 


mance! Otherwile to bid me give One Inſtance 


of Attainders for Fighting for a King in Poſ- 
ſeſſion, is to bid me ew you a Drop of Water 
on OO EL 
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1 have taken Notice, Sir, before, that you 
like not theſe As of Attainders, that you 
call them Srretches beyond Law, in the Heat of 
the Viftor's Rage, &c. But they were A of 
Parliament ſtill, make them as much beyond 
Law as you pleaſe ! And then you will tell 
Us, Which Acts of Parliament were made out 
of Heat, and are Law, and which are beyond 
Law. And then give others Leave to Except 
too, and it will Reduce our Statute Book to - 
a more Reaſonable Compass 


00 You Urge often, Fhat the Deſeem of | 
the Crows purges all Attainders. But whe- 
ther this is Meant of à de Fadlo, or a de ure 
Deſeent, is the Queſtion? If you Mean that 
while de Facto is in Poſſeſſion (and it is no 
longer de Facto) it is pretty Safe from At- 
tainders, you are Safe. But if it Purg d 
throughly; then cou'd not the Arraindey be 
put upon it again, as a Crime once Legally 
Pardon'd, is Purg'd for Ever. But we find not 
that the de Fase Deſcent of the Crown did 
thus Purge Hen. IV. For he was afterwards 
Attainted as an Vſurper and a Traitor. As 
likewiſe Hen. VI. See Cortor's Record. P. 670 
lag 


(8.) And if all Adds of de Facto are as Valid 
as of de Jure, how came the Repeal 1 Edm. 
III. to be Judg'd Void in Parliament, becauſe 
made while his Father Edw. II. was ſtill Li- 
ving, tho e ſed, and then in e ?: Cott. 
"Record. P- 373+ | 


The 
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The Leared Dr. Stillingfleet Quotes this 
Caſe in his Grand Queſtion, concerning the Bi- 
ſhop's Right to Vote in Parliament in Caſes Ca- 
pital. Printed, 1680. And gives Us the very 
words of the Rolls of Parliament, p. 81. Becauſe 
Edw. II. was Living, and true King, and Im- 
priſon d by his Subjects at the time of that 22 
Parliament of 1 Edw. III. Rot. 64. 21. Rich: 
II. And ſpeaking of the Repeal of 21 Kich. 
II. by 1 Her. IV. he asks this Queſtion p. 
83. Whether a Parliament calld by a Lawful 
King, and the Acts of it, ought to be deem d Legal- 
ly Repeal'd by 4 Parliament that was calld by 
an Uſurper, and held whilſt the Lawful King was 
alive, and detain'd in Priſon ? For he had 
Quoted the Lawyer's Words before, p. 82. 
Owning that Rich. II. was their Lawful King. 
And he ſays, p. 85. That the Repeal 1 Edw. 
III. was no Legal Repeal, becauſe Edw. II. was 
alive and Lawful King, (or elſe Edw. III. cou'd 
never have been ſo) in the time of that firſt Par- 
liament of Edw. III. and Conſequently Edw. III. 
at that time was an Uſurper, and the Proceed. 


2ngs of that Parliament Null and Void. 


I have Quoted this Book of Dr. Stilling fleet's, 
becauſe I cannot doubt but you have Read 
it, it ſo nearly Relating to the Church. And 
he ſhews himſelf Excellently and Critically 
Skil'd in our Laws and Conſtitution, even be- 
yond moſt Lawyers, and by their own Com- 
mon Suffrage. And in the Eſteem of the 
Houſe of Lords, while he ſat there after he 
was made a Biſhop. 11 

In anſwer to this Precedent you fay, p. 58. 
That the Ac 1 Edw. III. was not declar d Void, 

| 21 


[6] 
21 of RICH. I. but Repeal'd, and therefore valid 
untill Repeal d. To which I will give the An- 
ſwer of Dr. Stillingflees,-P. 80. That the AF 1 
Edw. III. was net barely Repeal'd, but \Declar'd 
in Parliament to be Unlawful, becauſe Edw. IT. 
was Living, and true King, &c, as before Quoted 
from the Rolls of Parliament, which are more 
Authentick than our Printed Statutes. e 
But you ſay, Secondly, That the Repeal 21 
Rich. II. was Repeal'd 1 Hen. V 3 
The ſame was Objected by Dr. Stilingfleets 


{ Oppoſer, to which he Anſwers, p. 83. That 


the Repeal of Hen. IV. was Void, becauſe it 
Was made while Rich. II. was Living, tho“ 
Depoſed, and then in Priſon. So that the Caſe 
was juſt the ſame as that of the Repeal 1 Edw. 
IH And the Door inforces this upon the 
Lawyer whom he Anfwers, p. 86. by that 
Lawyer's owning, That Rich. H. was then Laws 
ful King, tho' Diſpoſſeſſed, and Hen. IV. an 
Uſfurper. 185 89 5 „ 
And becauſe you lay your Streſs upon the 
Word Repeal, I will ſhew you that word may 
be Us'd without any Intimation of the Le- 
gality of the Act Repeal'd. See 12 Car. I. c. 
12. F. 6. where the Attainders of the Royalifts 
by the Uſurpers are Repealed and Diſcharged. 
And whether the Authority of the V/urpers 
while in Poſſeſſion was hereby own'd, you may 
_ §. 12. of the ſame Statute, where it is 
aid, WE nn 1 
And altho' in this Confirmation of Judicial 
preceedings, it was Neceſſary to Mention divers 
pretended Acts and Ordinances, by the Names and 
Styles which theſe Perſons then Vſurped who me 
7 N | "i 
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the ſame—— Tet this. preſent Parliament doth 


| Declare, and it 1s further Enatted by Authority 
of the ſam, That the Names and Styles afore- 


faid, and Every of them, are moſt Rebellious, 


Wicked, Traiterous; and Abominable V ſurpati- 
ont, deteſted by this preſent Parliament, as Op- 


poſite to his Sacred Majeſtys moſt Juſt and un- 
doubted Right, &c. By 
Here this is not only Declared but Enafed. 
Yet 5neither this Enacting, nor Repealing did 
Suppoſe the Validity of theſe Act, before they 
were Repealed, and the Contrary Enacted, nor 


the Legiſlative Authority of thoſe who made 


them, even while they were in Poſſeſſion. 


But you have a Third Anſwer, p. 59. 


< That all the other Acts of Parliament that 
ct were made in the 1 of Edw. III. whilft 
ce his Father was alive, were ever held for Laws 
4 of the Realm, and one of them cited as 
% {ſuch 16 Charles the I. c. 16, about the 
« Boundaries of Foreſts. Whereas by Ad of 
« Parliament made in the firſt Tear of the Reign of 
„ King Edward the III. &c. | 


Ther are two Sets of Act, in our Starute 


Book made 1 Edw. III. And this about the 


Perambulation of the Foreſts is the Firſt of the 


Second Claſs. And whether made during the 
Life of Zaw. II. I cannot tell. For he was 
Murder'd about half a Year after his Son Edw. 
$2 was upon the Throne. But I inſiſt not on 

8. | 
Therefore I fay, This about the Perambula- 
tion of Foreſts being a Common thing, and no 
ways Concerning the Right of Succeſſion to the 
Crown, might be Suffer d to Paſs, as I have bes 


forg | 
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fore ſhew'd other Ad have been; which yet 
were not Right in their Conſtitution ar 
fir | 
It wou'd be almoſt to make 2 New Statute 
Book, to Ranſake all the Lams about Common 
things made in times of Uſurpation in En- 
gland, and to Determine which ſhou'd ſtand, a 
and which not. ap 
It is Sufficient © that ſome of Bastii cbet 
have been not barely Repeal'd, but Declar'd: 
Unlawful for want of Law ful Authority | in the 
Ena lors; and others of fiogular” concern Con- 
firm'd, for the ſame Reaſon.” And one Inſtance 
(but you have more) on this tide,” is Suffici- 
ent, where ther is never a one to be pro- 
duc'd on the Other ſide; that is, of any A4 
of a Lawful King that was either Repeald or 
Confirm d for want of Sufficient Fa in 
the Frag. | | 3 | 
(9.) But, Sir, you "Jive! help d me to ande 
ther Iift ants; and a Remarkabten one, tho* you ' 
tell it not out, for it made againſt you. Fou 
far P57. Tas Declaration of the 39 '6f 
Henry the VI. as well as the Ads of the r 
*® Edward” the IV. were RepeaFd / and ne 
« nulPd by the Act of Parliament; When Henry” 
« the VI. Recover'd his Threne- a 
Now, Sir, where are theſe A, of Hen. 
VI. to be found? Ther are None in our Statute 
Book after his 39th Vear. It ſeems then, That 
after he had Expelld Fdw. IV. from the 
Throne, he was look d upon às a Meer de Fate 
King, and Conſequently all the An, "of Purli- 


ament made in that time, were thought Nul 
and 
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and Void, and have no Place in our Satute 
aol. 1 

lf you fay, Was he not an UVſurper before? 
F anſwer, yes, but it was not ſo Apparent. 
For Richard Duke of York, the Father of Edw. 
IV. had ſworn Allegiance to Hen. VI. and 
become his Liege Subject. And this was Ob- 
jected to him in Parliament when he put in 
his Claim for the Crown. And Edw. IV. be- 


fore he was King had Sworn Allegiance too. 


But after that Hen. VI. had broken the Com- 
promiſe he made with him, and Ed. IV. had 


gotten the Crows which of Right belong'd to 


him, then when Hen. VI. put him out again, 
this was thought meer Uſurpation, and ſo 
none of his Ads of Parliament afterwards were 


put among our Statutes. 


(10.) Now let me ſpeak a word in Miti- 
gation at leaſt of the Behaviour of cur An- 
ceftors, for whom you ſhew ſo great a Con- 
cern. For they. might think the Right of York 
to be Extinguiſh'd, becauſe the Heirs of that 
Houſe had all along under the Three Henrys, 
carry'd” themſelves: as Subjects, taken Commi/- 
ſcans, from them, and Promis'd, ſome Swore Obe- 
dience to them. 


And this may be an Anſwer, to the Obſer- 
vation you make, and Repeat it again, p. 51. 
where you ſay, Give me leave to Repeat 
an Obſervation I have made already, that 
c before this time (that is, of Edw. IV.) tho 
* others Pretended a better Right to the 
Throne, than the Perſon. that Poſſeſs d 
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to the Crown. 
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ec it, yet they never aſſum'd the Regal Titls | 
0 againſt the Regnant King, 

Bat notwithſtanding this Remark, Ep. HL: 
took the Title of Xing of France, and his 
Succeſſors have kept it on to this Day againſt 
all the Regnant Kings that have been ſince 
in that Kingdom. 

Maud Daughter of Heb. L took not the 
Title of Oneen, becauſe. ſhe had that of Em- 
preſs which was Higher. And ſhe kept tlie 
2 of Empreſs as Well after ſhe was Recog- 
nix by the Engliſh, as before. 

Hen. II. her Son, cou'd not take the Title 
of Ning, becauſe in his Aorher's time he had 
made a Compromiſe with K. Stephen to let him 


Enjoy the Crown during his Life, and was 


thenceforward cal'd Heir to K. Stephen. 
Then for the Heirs of York; they had "TY 

mitted to Hen. IV. V. and VI. And ſo cou'd 

not take the Tirle of Ning. | 
And their Children who ſet up their Claims; 


after 60 Years Poſſeſſion of the Lancaſtrian Line, 


took not preſently that Title which their Fa- 


thers had not, in whoſe Right. they Claim d, 


but were Content to Vin it firſt by the Sword, 
before they Wore it. Which ſeem d the moft 
Prudent Courſe, becauſe the Iſſue of War. is 
Uncertain. 

And here we thay Obſerve two things by 
the way, Frft, That whoever has Right to a 
Crown cannot Hurt his Heirs by any Subs 
aniſſions he can make. 

Secondly, That Uſurpation even for three Srojs 
Years together, do's not Extin lt the Right 
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But Edu. IV. who was the firſt of the Houſe 


of York that Recover'd the Crown, after this 


long Uſurpation, took the Title of King, when 
the Earl of Warwick Join'd him, even white 
he was out of Poſſeſſion, and in Order to Re- 
cover his Rigbtr. 2 ee . 


Queen Mary whoſe Father was Eng, took 


the Royal Style before ſhe got into Poſſeſſion, 
. and : while ; another dle Fado Queen 5 Was upon 
:the: Ten, , 418 3 | 


In like Manner King Char: II. Aſſum'd the 


Royal Style from the Day af his (Fathers 
SSSR. 2:45 
But ther is another thing might hinder: the 
¶Claimants of Tor to take the Name of Xing. 


before they got into Poſſeſſion, which was the 


Cuſtom of thoſe times, wherein it was not 


Uſual: for Kings to take that Style, till they 
had Receiv'd the Benediction of the Biſhop at 
their Coronation. As it is laid, Benediæxit eum 
in Regem. The Biſnop Bleſſed him to be 4 


King. 


For Kings holding the © Crown from God, 


thought themſelves Oblig'd to Receive it 


from the Hand of the Miniſter of Gold. 
But in thoſe; Popiſh times the King's Right 
was not thought Compleat, till the Church bad 
own'd him. This was one of Becker's falſę 
Principles. See Collier's Church Hift.' p. 359. 


and 374. and Hubert: Arch-Biſnop of Canter. 
bury his Speech to K. John at his Coronation, 
in Mutth. Paris. And Lambard in his Savon 


Laws, p. 142. Mentions a Letter of Pope John, 
that the King ſhould Swear to Defend Holy 
HT Church, 
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receives his Crown OE. the lend 0 of GOD's 
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the time that his Right Commences, that is, 
from the Death of 15 Predeceſſor, not from 
his Actual Poſſeſſion. 

But to come to a Modern Inſtance now 


before Us, did not our 3 Charles take 


the Title of King of Spain before he was inPoſſeſſion. 
of a foot of it, and while Philip Was in Quiet” 
Poffe en of the Whole 7? * * 

in ſhort, Mr. Higden, this Cv arid of yours 
Signifies nothing, for in all Times, as well 
before as ſince the Conteſt of Ter and Lan- 
caſter, whether the Competitor took the Name, 

of King or not, it is Plain he thought he had? 
a Right to make War upon the Poſſeſſor who_ 
Detain'd it from him. And fo muſt all they”. 
think who took his Part and Fought for him. 
Which will be Abundantly Sufficient to Con- 
fute your Hypotheſis," that Poſſeſſion do's Extin- 
guiſh Right, and that this was the Univerſal 
and , Receiv'd Opinion. 

And the General Compliance! with the Three 
Henrys will not make out your Point. Of 
which I have a Word more to fay. For be- 


des the Grounds they had to think that the 


Right of York was Utterly Extinguilh'd, by 
their Submiſſion for ſo Sag: a time, of which” 


1 2 Another 
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„ 
Another Conſideration in favour of our 
Anceſtors in thoſe Times, may be the Great 
Power of the Popes in thoſe Days, who took 
upon them to Diſpoſe of all Crowns, parti- 


- larly that of Exgland, which they once had 


put in Subjection to them by King John. 
And theſe own'd the Three Henrys, which 
mult go a great way with the Generalty of 
their Popiſh Subjects, and they were all ſo then. 

And this might Carry too with that Pzous 
Man Her. VI. who ſaid his Prayers, and per- 
haps. thought not himſelf an Uſurper, becauſe 
thoſe about him Told him ſo, and gave him 
Leave to Kepent no further than they thought 


fit. They carry'd him up and down, and 


made him Quit the Crows, and take it again, 


juſt as ſuited, their Deſigns. For he only 


Reign d, they Govern d. 


Again, both Edw. II. and Rich. II. kad fign'd 


formal Renunciations of the Crown. And tho” 
this was not without Force upon them, yet 
every body might not Underftand that, to 
whom their Renunciations were Proclaim'd. 
At leaſt you will ſay, That the Caſe had not 
been Exactly the ſame, if None of theſe things 


before Mention'd cou'd have been - Alleged, 


no Reſignations, no Submiſſions, or ſo much as 
any Impiyd giving up of their Rights. | 

But if they thought that Notwithſtanding 
of all theſe Pleas, yet that the Right con'd 
not be Defeated, then that Age will be a 
Precedent of the. moſt Inflexible Zoyalty, which 
the Vfurpations for 60 Years Continuance to- 
gether, nor Succeſe, nor Preſcription, nor Alls 
of Parliament; no, nor the Submifſons or Re- 
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frenations of thoſe Who had the Right cou 
hats] They ſaw theſe were not Free and 
Voluntary, therefore wou'd lay no Streſs up- 
on them. They thought Themſelves, as well 
as the Prince Concern'd in the Rights of the 
Crown and its due Succeſſion. And therefore 
Contended for it, as for their own Rights and 
Liberties. Ro Ne 
Therefore this Diſpute cou'd never End, 
till the Right was at laſt Keſtor d, tho? they 
Waded through an Hundred Years of Blood for it. 
And is this the Age, Sir, that you have 


Choſen to ſhew that de Fafto was always 


thought 'de Fure, and that they never look'd 
further than to the Xing in Poſſeſſiop *? Where- 
as all theſe Wars, and every Battle that was 
fought, was againſt the King in Poſſeſſion, and 
againſt him only. 1 

But, Sir, let me give you a Preſent Iaſtance 
freſh before our Eyes. King Auguſtus did e- 
ven Literally Abdicate the Crown of Poland, 


he Renounced the Title, Quit the Kingdom, 


and left them to themſelves. And England 
and Holland are Guarantees of the Treaty 
of Alt Rauſted by which he did Abaicate, 
and at his own Deſire. And Staniſiaus was 
Choſen into the Vacant Throne, by what they 
calFd the Voice of the People, and was owned 
by Ngighbouring Princes, particularly by Er- 
gland. Yet all this Notwithſtanding, a Great 
Party there, even the Crown General, becauſe 
they ſaw ther vas a plain Force upon King 
Auguſtus, did not think themſelves | Abſolv'd 
from the Alegiance they had Sworn to him, 
even in an Elefisve Kingdom, but ſtuck to 
him, and having Removed the Force, now Re- 
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ceive him again as their Lawful Ning, and 
Reckon Staniſtaus an Ufurper. For tho? ther 
was a Pretended Election of the People, yet it 
was under the Influence of a Forreign Prince, 
with an Army of Forreigners. And King Au- 
Cuſtus tells Us now in his Aanifeſto, That he 
could not Abdicate without the conſent of the 
States. | 


- (r1.):Yon ſay, p. 87. That whoſoever fland:s 
Excluded by the Legiflative Authority, whatſoever 
they may have had, have now no longer any Rlght 
or Title to the Crown. . 2 

I will not ſay of what it is Now. But I 
will go to that Age whence: you bring your 
Precedents, and I will ſhew you, in the Com- 
paſs of Half a Year, one Parliament Pro- 
claiming Edw. IV. an Uſurper, and Hen. VI. 
the Lawful King: And another Parliament Pro- 


claiming the ſame. Edward the Lawful King, 


and Henry the Uſurper. And ſo it wou'd have 
been ten times a Day, if the Fate of War 


cou'd have Turn'd ſo often. For None of 


theſe | Competitors ever Gain'd the Field, but 
they got a Parliament to Confirm their Title. 
Now. according to you, both theſe Parliaments 
were alike Lamful, for both were under Kings 
de Fa a. And you might have Sworn to Henry 
and Abjar'd Edward, and Sworn to Edward, 


and Abjur'd Henry, both as it were in the 


ſame Breath! Both Right, and Both Wrong ! 
King and No King, before one can Act the 
Play out! This is very like the Caſe of Fron- 
tier Tom ns (which you too Urge as a Salvo 


for Oaths) but why then will you ſet up any 
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Right but that of the Sword? Suppoſe a Man ſhowd 
get a Crowz by the Sword, and Never heed 
a Parliament. Wou'd it be a good Tele, or 
not? If not, then their wants Something be- 


des Poſſeſſi n to give Right. But if it is 2 
good Title (for it is de Fatto) then what Sig- 


nifies a Parliament? But Parliaments are {6 
Eaſy to Conquerors, that every one will have 
them, to Cajole, and Pump the People, and 
make them Fancy themſelves Free Let the 


Parliament do the Hard things, and all the 


Gracious things come from the Soveraign. A 
Wiſe King will never be without a Parlia- 


(12) But how came you to lay ſo much 
Streſs upon Parliaments, when you put the 
whole Legiſlative in the King? You Mention 
the King and his two Houſes of Parliament 
ſometimes, but you Prove it as to the King. 
You ſay, p. 23. The Legiſlative Power is in all 
Forms of Government Eſſential to the Superme Po- 
wer (in a Monarchy to the Regal Power) and In- 
ſeperable from it. Purſuant to which you Un- 
dertake to Prove 1n the lame Page, That Kings, 
as well by Statute Law, as Common Law, have 


the Legiſlative Power of this Realm. And p. 22. 


You begin this - Chapter ſaying, Having ſhewn 
that the Legiſlation of Kings is own'd to be good 
at Common 'Law—— And p. 52. you ſay, That 
the Soveraign Authority of the Engliſh Government, 
as well Legiſlative as Executive, hath baen ever 
Acknowleaged, both by onr Laws and Lawyers, 10 
be Laid in the K ing; aud that the Allegiance 


of the Subject has been due to Him, and to Him 
Alone. And p. 65. That the Kings haue ever 
3 | F been 
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= been own'd for Legiſlators in our Conſtitution. 


Hence in your Title Page you call it the So- 
veraign Authority of the Prince. And the Con- 
tents of your Chap. 1. are, The Supreme Autho- 
rity of the Engliſh Government veſts in the King. 
In the Contents of Chap. ii. you flip in the 
two Houſes of Parliament. But then again you 
give the Conrents of Chap. iii. The moſt Ma- 
terial Objections to the Legiſlative Authority 


of theſe Kings anſwer d. 


Now if the Supreme Authority be in the 


King, then can it not be Limited by Parli a- 


ment. Becauſe (as you ſay) it is a Contradicti- 

on to ſuppoſe a Superior to the Supreme, for 
then were it not Supreme, And all Limitations 
muſt come from a Superior. And therefore, as 


vou add, the Supreme Power muſt be both 


Legiſlative and Executive. And both theſe 
are ſſential to the Supreme Power, and Inſepa- 
rable from it, and as you Expreſs it, from the 
Regal Power in a Monarchy. And therefore, 
you Obſerve, that -Alegiance is dug to the 
King, and to him Alone. Ther can be no 
Sharing of this Supremacy. 

And from this Doctrine which you have 
here laid down, it was perfectly Needleſs for 
you to bring in the Parliament at all into this 
Cauſe. Only for Popularity! Wou'd you make 
them Fudges over the Supreme ? But whoever 
has the Power will keep it while they can. 
In ſhort, no Xing or Conſtitution whatſoever 
will Suffer any to Judge of them but them- 
ſelves. And in a Competition for the Crown, 
ther is Nothing elſe to be done, but every Man 
to ſavisfy his own Conſcience the beſt he can 

| as 


[75] 
as to the Right. of the Competitors; But as to any 
Judicial Determination, ther can be None up- 
on Earth. For that Judge wou d be Above 
all the Competitors. And who is Judge among 
the Gods, hut the Great God alone? Parlia- 
ments never yet Determin'd the. Right. of any 
Ring, till it was Determin'd- to their hand 
by Succeſs: And then they follow'd it as 
Naturally as the Mobb with their Shouts. . The 
Law do's not Make the King, but ' Recognizes 
kim. For how can any thing Male its Ma 
ter? And Kings were before Municipal Laws 
or Parliaments, for all theſe were made by 
Kings. Therefore we muſt Iook for the Tenure 
of Kings Higher than our Municipa Laws. 
And Dzvines not Lawyers are the beſt Judges 
in this Caſe. „ 


( 13.) Ther is a Natural Alegiance, which is 
by the Law of God, and is Antecedent to the 
Legal Allegiance, requird by any MAunicipal 
Laws, as Lord Chief Juſtice Coke tells you in 
Calves Ca. oo ooo 5 
And the Legal Allegiance is but in Affir- 
mance of the Natural Allegiance, and cannot 
Alter it. . 3 £64 mane 

This may ſerve as an Anſwer to your 
Chap. VI. p. 80. &c. Of the Reading of Law- 
yers upon the Import of Seignior le Roy. You 
Quote Lord Bacon, Coke, Bridgeman, and Hales: 
And ſay, p. 84. There was not the leaſt Tempta- 
tion to Byaſs them on this ſide (that is, your 

fide) of the Queſtion. But I except againſt; this 


as to Two of them, that is, Cole and Hales, For 
Coke was plainly Chagrin after his , Diſgrace 


at 
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at Court, when from Lord Chief Fuſtice. he 
was made Sheriff of the County, and took to 
his Motto Prudens qui Patiens, which was put 
to his Piftures in the Year 1629. And it is 
Obſerv'd of him, That as before, he Wrote 
High for the Prerogative, he Leſſen'd it as 
much as he Cou'd afterwarddss. 
- Beſides his Second and Third ſtitutes, 

whence you bring your Quotations, are Poſthu- 
mous, and not Printed till long after his 
Death about the Year 1644, at London, then 
Engag'd in Rebellion againſt the King, and how 
the Copy might be Alter d or Interpolated to 
ſerve their Turn then we cannot tell; but 


ther is Cauſe of Suſpicion, being Publiſn'd at 


wm ane. © - 

Then for Hules, he was 4 Tuage under 
Oliver, as you may ſee in his Life by Dr. 
Burnet. And therefore ther lay, not the leaſt 
Temptation in his way, to Palliate and 
Smooth over a Cauſe wherein Himſelf had been 
fo-far Concern d. . 5 

But in his large Treatiſe of the Pleas of 
the Crown, which is in 7/SS. and left to be 
Pabliſh'd after his Death (of which what is 
Printed are but Minutes) he Aſſerts moſt fully 
the Right of de Jure againft de Facto. 

But it is not ſor fear of any thing they 
have ſaid, that J eater this Caveat againſt 
them. 3 — 

Therefore I will look over the Authorities 
you Produce. | . 

And firſt for my Lord Bacon. Let me Ob- 


ſerve that he is of a Different Opinion from 
you as to the Statute 11 Hen. VU. for he 


thinks 


me L770 
thinks it was a New Lam, and not in Affir- 
mance of the Old Lam as you ſay it is. And 
J am of your Opinion, as I will ſhew- when 
come to Conſider that Statute in Section 
. % n ue. avs 36, Tb 
But now as to the Point before Us. Your 
Quotation of Lord Bacon, p. 81. ſays no more 
than, That it was agretable to Reaſon of State (at 
that Time,  invethe Reign of Hen. VII.) har 
the Subject ſhould not enquire into the Fuſtneſs of 
the King's Title. eie 03 Janes. 
This was very Agreeable then to Reaſon 
of State (for my Lord ſpeaks now as a Srates- 
Man) becauſe if the Subject had Enquir'd into 
the Title of that King, they would have found 
it altogether Bad. But muſt Subjects therefore 
never Enquire? Is not your Book an Enquiry 
into the Titles of Princes? Muſt nothing be 
done to Satisfy Conſcience ; Or have the Sub- 
jets no; Conſezence ? Muſt they not Enquire 
into the Title of a Maſſaniello, or an Oliver, 
but take all upon Content they find in Peſ- 


ſeſſion 20 GOqQU © 


As for the Cunſcience part of the Quotation; 
That mhat ſoe ver the fortune of the War mas, the 
Subject ſhouid not Suffer. for his Obedience 
No. But fot: his Diſobedience and Rebellion. And: 
this has ever been thought Agreeable to good 
Conſcience. A 01 enz es vis 
As to the Example he brings of Dazud in 
the Matter of the Plague, it makes againſt 
him, for Ged determin'd it quite otherwiſe,» He 
ſpar'd. the King and” Puniſh d the People, dhoꝰ it 

was for the Sin of the Ning. 


0 p 
4 
*  _ - - LH 4 ET 4 


> 


* 1 ” 
\ 


234 GN 


V 
And this affords. Us an Obſervation 1 
ſuppoſe will not be Unpleaſing to you; 
of the Near Relation God has plac'd be- 
twixt King and Subjects, as betwixt Parent and 
Child ; That as the Sins of the Parents are Vi- 
ſited upon their Children to the Third and 
Fourth Generation, ſo are the Sins of Kings 
upon their Subjects. Tho' it is likewiſe a Pu- 
viſument to thoſe Kings and Parents whoſe Sub- 
jets and Children are Deſtroy'd. But this 
Teaches Us the Obedience to Kings in a very 
High Degree. And that the Relation betwixt 
King and Subject is not to be Diſſolved barely 
by Poſſeſſion, more than that of Parent and Child. 
Suppoſe a Man came to Raviſh your Mather, 
and you Defend her all in your Power. But 
at laſt you are both overcome, and the V/ar- 
per gains Poſſeſſion, and ſhe Atturnes to him. 
Wou'd you then fight for the Poſſeſſor againſt 
your Father, and tell him his Right was Ex- 
Ihe Caſe is Parallel, if the Obedience to 

Kings is as ſtrongly Enfore'd upon Us by God, 
as Obedience to Parent. Which I believe 
you will not Deny. And that Ning, Repre- 
ſeat) the Perſon of God to Us more than our 
Natural Parents; who are not call'd Gods, and 
the Anointed of God, as King, are. And are 
themſelves Subject to Kings. h 

I come now to your Quotation from Coke, 
p. $1, 82. who ſays, That a King de Facto and 
not de Jure is Seignior le Roy within the Purs 
view of the Statute 25 Edw. III. c. 2. And 
that a Pardon granted by a King de Jure, who 
is not alſo de Fatto, is Void. 


Before 


bes} 

Before I anſwer this, let me take Notice; 
That he makes a plain Difference betwixt a 
King de Faito and a King de Jure, and ſup- 
poſes a King out of Poſſeſſion to be ſtill King 
de Jure. Which is Directly Oppoſite to your 
Principle, That Poſſeſſron do's Fin. the 
Right, and that the P Jrolſeſſed Prince has no 
N of Right wWhatſoever, as you ſay, p- 


7 4 15: 4 7 3 nein 
And now in Anſwer to Cole, I Oppoſe to 


his Authority that of the Parliament 1660. 


See their Proclamaion Dated May 9 1660. 
wherein they Declare, That his Majeſty's Right 


and Title to his Crewns and | Kingdoms, is, and 


was every way Comple ated by. the Death | of his 
MAoſt Reyal Fat her. Without the Ceremony. or 
Sulenmity of a Proclamation, &c. Aud that In- 
mediately upon the Death of his Father, the Impe- 
rial Crown, &c. did. by : Inberent Birth Right, aud 
Lawful and Undonubted Succeſſion, Deſcend and 
Come to him, as being Lineal, Fuſtly, and Lam- 


fully, next Heir of the Blood. Royal - of this 


Realm. BE e 

And as his Right was every way Compleated, 
tho? our of P e, fo he Und be 8, 
and Granted Pardons before his Reſtoration, 
which held Good, and were not Void, as Coke ſays. 
He executed one for Treaſon, while he was A- 


* 
& 


broad, He gave Titles of Honour, and did. other 


Regal Acts, which never were Queſtion d after- 
wards, nor Confirm d, as needing any other Aucho- 
rity. Now I lay to Coke, That if the Rigbe Heir 
has a Power to Pardon tho* Unpoſſeſſed, he is 


7 


by Conſequence Seignior le Roy, tho pale 
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for by the Conftiration none can Pardon but 


r 8 
"Your next Quotation is from the Lord 


Keeper Bridgeman, at the Tryal of the Fegi- 
cides, where Cook who was a Lawyer pleaded 
the Statute 11 Hen. VII. But was, Anſwer'd, 


That what he did was againſt his Xing, and 
that they Call'd him Xing in the Charge at 
his Trial, Charles Stuart King of England. But 


what ſort of a Ning was this? Was he a 
King in Poſſeſſion ? When his Neck was upon 
the Block the Executioner call'd him his Ma- 


jeſty. Was he a King then? Not de Fatto 
certainly. It muſt be therefore a King de 
Fure which the Lord Keeper Bridgeman meant. 
And he paſſed Sentence upon theſe Regicides 
for their Treaſon - againſt a King de Jure tho” 
ä ß me 

The Lord Chief juſtice Hales ſays, as you 
Quote him, p' 84. That the Right Heir of the 
Crown, yet not in Poſſeſſion, is not a King within 


this A. To which 1 have ſpoke already. On- 


ly Obſerve that he calls the Heir out of Poſ- 
feſſion the Right Heir. Whereas you allow him 
. of. 

But, Sir, as to the Opinion of Lawyers, 
you will find more againſt you, than for you. 
See” Calvins Caſe. The Caſe del Union. And 
Clark and Watſon's Caſes. EVE of 


IwWou'd Ask one Queſtion. Duri 


no” Right at all, nor to be any Heir to the 


teſt betwixt Queen: Mary and the Lady Jane, 
which of them was 14 Reign, and within the 
Purview of the Satute of Treaſons 25 Edw. III. 
According to Coke and Hales, Queen Mary was 


then 


ag the Con- 
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then only the Kight Heir, but not in Polleſſupr, 
and ſo not within the Purview of that Ste. 
But for all this thoſe who Acted againſt het 
in that time were Executed for Traitors, and 
tho? they did it under the Shelter of a Queen 
it Facto. 

If you ſay Neither of them Was Queen til 
the Matter was Settled, then no Treaſon. could , 
be Committed againſt Either, for ther is no 
Treaſon but againſt the King or Queen. 

The King never Dies. Therefore one of them 
muſt be Queen. If it was Jane, then you can- 
not Deny y but ſhe was Queen de Facto. And 
not in Fieri, as you Diſtinguiſh it, p. 68, And 
muſt mind you of that Maxim you Repeat 
ſo often, Ubi Lex non Diſtinguit—— That we 
muſt not Diſtinguiſh where The Law do's not 
Diftinguiſh. Therefore you muſt ſhew this 
Diſfin@ion in the Law. And 3 believe the 
Law knows no ſuch” thing ds 4 King in Feri. 
It muſt be King or No King, eitheir de Fatto 
or de Fure. 

But if Mary was Oueen, then Reed is a N 
(or Queen) out of Poſſeſſion, and who never 
was in Poſſeſſion, (as Queen Mary never had 
been at that time) and yet within the Pur- 
view of the 25 Edw. III. Here is de Jure Ex- 
preſly | Prefer d to de Fodlo, and tlie Cauſe of 
Right Determined againſt Poſſeſſion. Here is 
the Hereditary Succeſſien Maintain'd againſt Uſur- Aa 
pation. Here is not only the Abertors of de 
Facto, but the Queen het ſelf Executed for be- 
ing de Fatto. Aid if Rich. III. had Survie'd the 
Battle of Boſworth he had been another Exam= 
ple; but he was Artainted after his Death, 1s 
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for by the Conftitation none can Pardon but 
the K. mg. : 
"Your next. Quotation is from the Lord 


Keeper "Bridgeman, at the Tryal of the Regi- 
cides, where Cook who was a Lawyer pleaded. 
the Statute 11 Hen. VII. But was, Anſwer'd, 


That what he did was againſt his Xing, and 
that they Call'd him Xing in the Charge at 
his Trial, Charles Stuart King of England. But 


what ſort of a King was this? Was he a 


King in Poſſeſſion ? When his Neck was upon 


the Block the Executioner call'd him his Ma- 


jeſty. Was he a King then? Not de Fatto 
certainly. It muſt be therefore a King de 


Fure which the Lord Keeper Bridgeman meant. 


And he paſſed Sentence upon theſe Regicides 


for their Treaſon againſt a King de Jure tho" 


then 'Diſpoſſeſſed. | 

The Lord Chief juſtice Hales ſays, as you 
Quote him, p- 84. That the Right Heir of the 
Crown, jet not in Poſſeſſion, is not a King within 


this Alt. To which 1 have ſpoke already. On- 


ly Obſerve that he calls the Heir our of Poſ+ 
feſſion the Right Heir. Whereas you allow him 


no Right at all, nor to be any Heir to the 


cronx. 
But, Sir, as to the Opinion of Layers, 


you wil find more againſt you, than for you. 


Set Calvins Caſe. The Caſe del N And 


Clark. and Watſon's Caſes.” 
I'wou'd-Ask one Queſtion. Durigg the Con- 


teſt betwixt Queen Mary and the Lady Jane, 
which of them was 44 Reign, aid within the 


Purview' of the Satute of Treaſons 35 Edw. III. 


According to Coke and Hales, Queen Mary was 
then 
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then only the Right Heir, but not in Foſſeſſian, 
and ſo not within the Purview of that Statue. 
But for all this thoſe who Acted againſt her 
in that time were Executed for Traitors, and 
tho? they did it under the Shelter of a Queen 
de Fatto. l A 


If you ſay Neither of them was Queen till 
be Committed againſt Either, for ther is no 


Treaſon but againſt the King or Queen. 


| The Ning tever Dies. Therefore Þne of them 2 
muſt be Queen. If it was Jane, then you can- 
not. Deny but ſhe was Queen de Facto. And 


ndt in Feri, as you Diſtinguiſh it, p. 68, And 
I muſt mind you of that Maxim you Repeat. 
ſo often, Ubi Lex non Diſtinguit—— That we 
muſt not Diſtinguiſi where the Law do's not 
Diſtinguiſh. Therefore you muſt. ſhew. this 
Diſtinction in the Law. And I believe. the 
Law knows no ſuch thing as a King in Fieri. 
It muſt be King or No King, eitheir de Fatts 
or de Jure. og er WS oe ( 

But if Mary was Queen, then here is a King 
(or Queen) out of Poſſeſſion, and who never 


was in Poſſeſſion, (as Queen Mary never had 


been at that time) and yet within the Pur- 
view of the 25 Edw. III. Here is de Jure Ex- 
preſly Prefer d to de Foo, and the Cauſe of 
Right Determined againſt Poſſeſſion. Here is 
the Hereditary Succeſſien Maintain'd againſt Uſur-" 
pation, Here is not odly the Abertors of de 
Fafto, but the Queen her ſelf Executed for be- 
ing de Hacto. And if Rich. III. had Survir'd the 
Battle of Boſworth he had been another Exam- 
ple; but he was Arrainred after his Death 4s 
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2 Falſe Traitor, &c. for his de Faftoſhip, and 
by the Name of a King de Facto, and for ha- 
ving been ſo. „„ 
And is it not very ſtrange, Mr. Higden, 
That the Lam (as you ſay it is) ſhould know. 
of no other King, nor Allow of any other 
- but a King de Facto, and ſhould Purge him of 
all  Defe#s by the de Facto Deſcent of the 
Crown upon him, and Defend and Juſtify him 
againſt de Jure, nay Extinguſh the de, Jurę in 
the Right Heir, and Transfer it to the de 
Facto, with the Allegiance of all the Subjects, 
tho' Sworn. to the Hereditary Succeſſion, and 
Transfer theſe Oaths too to the de Facts againſt 
whom they were made: And yet after all 
this, ſhould Attaint and Execute theſe ſame 
Princes for being de Fatts, and for that only? 
And fay at the ſame time that the Xing can 
do no Wrong ? Is ther a Paradox in the World, if 
this be not one? I leave this to your Cooler 
thoughts to Conſider. For if As: of Parlia- 
ment. may be made in a Heat, as you ſay, and 
therefore not to be Regarded: May not vou 
or I Write in a Heat too, and be apt to Over- 
ſhoot? And ſome Lawyers may be in a Heat 
too, and Strain the Laws. And whatever Kings 
de Jure are, it is Certain that Uſurpers, who 
are Ravifhers, are always in a Heat. And. if 
they Succeed, will Force the Laws. to Bend 
to their Bow. Hen. VI. and Edw. IV. At- 
tainted one another, and Aunulld each others 
Lams, as the Victory turn'd. And what is the 
Meaning of Lawful King ſo often uſed in our 
Laws? For ther can be none Unlamful, if the 
de Faito Doctrine be true, . 
(14), No 
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(ig.) Ne Uſurper can come to the Crown 
but by Raviſhing the Municipal Laws, theſe are 
in his Power, and he can make them ſpeak 
as he pleaſes. Ther is not one Exception. 


And tho' you like not the Rape, becaule it 
was againſt Law, yet you Juſtify it and the 
Raviſher too when it is done, and are for 
Maintaining his Poſſeſion againſt the lawful 
Husband, becauſe, the Laws are Conquer d, and 
muſt do ſo too ! It Monmouth had Prevail d, 
the Laws wou'd have Hang d thoſe who Fought 
againſt him: And if Another had Miſcarry'd, 
the Laws wou'd have Hang'd thoſe who Fought 
for him. What a Weather-Cock have you made 
Guide of your Conſcience! . * 
If the Lam muſt be Judge, let it be when 
they are Free and not under Forte. And ſhew 
me that Time if you can. Shew me that 
Government or Conſtitution ever yet that wou'd 
Suffer the Laws to be Pleaded againſt it? 
Wou'd Old Oliver, or any other Oliver ? 
Wou'd the Conimonwealth of England let. you 
ask the Legality of their Conſt::urion ? So that 
tho' you wou'd by no Means have had any 
hand in the Murder of the King, or the Ex- 
pulſion of his Son King Char. II. Yet you 
wou'd be Oblig'd, by your New Principles, to 


have Fought againſt him, and Endeayour'd 


to have hinder'd his Neſforation. Het 
But, Sir, ther is a Caſe nearer Home, which 
1 think will come up to all your Poſitions: 
By the Statue 1 Will. and Mary Sel. 2. c. 2. 
And 12 Mu. III. c. 2. A King or Queen 
* who ſhall turn Papiſt, or Marry a Papiſt 
© ſhall be Excluded, and be for ever Unca- 
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„ pable to Inherit, Poſſeſs, or Enjoy, the 
« Crown and Government of this Realm, c. 
& And the People of theſe Realms ſhall be, 
& and are herereby Abſolved of their Allegiance, 
e and the ſaid Crown and Government ſhall 
«from time to time Deſcend to and be En- 


„ joyed by ſuch Perſon or Perſons, being Prote- 


e ſtants, as ſhou'd: have Inherited and Enjoyed. 


«the ſame, in caſe the ſaid Perſon or Per- 


„ ſons, ſo Reconcil'd, holding Communion, or 


«, Marrying, as aforeſaid, were Naturally 
et Dead. | | 


Now Suppoſe any or our Kings. or Queens 


ſhould hereafter turn Papiſt, or Marry a Pa- 
piſt, I ask you, Mr. Higden, whether by this 
Law ſuch King (or Queen) wou'd not Forfeit 


his Right to the Crown, and all the Subjects be 


Abſolvd of their Allegiance ?. Soy". : 
And then, Secondly, whether the Law would 
not make it Treaſon in any who took Arms 


againſt. ſuch a Xing, while he kept Poſſeſſion 


And then how ſhould he be put out of Poſ- 
ſeſſion? The Law puts him out of Poſſeſſion, as 
it he were Naturally Dead. Yet Maintains: bis 
Poſſeſſron, by making it Treaſon to take Arms 
againſt him. And do you think he could not 
get Judges (ſince he had the making of them 
all) to Declare this to be Law? Take up now 
the Authority of Fudges in Revolutions, with 
which you fill your Book. And if theſe Judges 
Survived till another Revolution, and that the 
Right came to take place, do you not think 
they would be Inclinable to Palliate and Mol- 
4% and put the beſt Face upon their former 
Practice all that they could? Would they ag 
; „ 


0 


—.;. 
Plead de Facto, and the 11 Hen. VII. c. And 
yet do you think that the Proteſtant Heir had 
the Right all this while? Or would you be 
for the Popiſh Poſſeſſor againſt him ? If ſo, you 


muſt think this a Void Lam, or made in a 


Heat, as you ſay of others. f 
And you muſt not make the Law the Mea- 
ſure of your Allegiance. For here the Lam 
Abſolves you from your Allegiance to the 
Poſſeſſor, and Transfers it to the King de Jure; 
And yet you will ſtill Stick to the Paſſæſſor. 
Or elſe you muſt Quit your Book and all you 
have ſaid in it, and Retra& the Maxim with 
which you Conclude it thus, AFR, 
And to End where I began, ſince the Laws, 
which are the Rule of Civil Subjection, require 
This, that is, our Allegiance to the King de 
acta, eee, nt 
Oportet Neminem eſſe Sapientiorem Leg ibus. 


And will you be wiſer than this Lam, 
which Determines expreſly for de Jure againſt 
de Fado, as much as Law can do? _' © 
For if a King in Poſſeſſion be Irreſiſtable, 
then this Law was made in vain. But if he 


may be Reſiſted and ſet aſide, than bare Poſ- 


ſeſſion is no Foundation for Legal Right. And 
it ſo, the Royal Title and actually Adminiſtra- 
tien of the Government can give him no Juſt 
Claim to the Alegrance of the Subjett. The 
11 Hen. VII. can do him no Service, for in 
the Eye of the Lam he is not the King for 
the time being. For when the Law Deter- 
mines his Reign, and Extinguiſhes his Authority, 
he has no more Pretence to the Allegiance of 
3 G 3 | the 


— 
ry 


* aw n — _ 
22 ED r ns bn ei oa OY 3 * 2 . 
oe Atl * 2 2 A RS 88 2 — 
>> * SN 5 : — b burn os ST] ety 4s 3 b erden — n 


= the Subjefts, who are by this Law Abſolved 
_ from their Alegiance to him. | 
—_— But if Breach of Conditions in à King is 
2 Sufficient to Unmake him, why ſhould the 
. Breach of Loyalty in a Subject be thought Suf- 
i ficient to make him a King? But this is the 
—_ de Facto Doctrine. For if a Rebel proves 
5 Succesful and Snatches the Crown, his Violence 
2 gives him a Good Title, and he becomes a 
b Legal Monarch, according to this Principle. 
5 And no former Laws or Conſtitution, or As 
be of Farliament can ſtand in his way. | 
5 But, Mr. Higden, you have no Regard at 
= ail to the Conſtitution, or Ads of Parliament, 
„ tho* you Build all upon them. For pray tell 
4 me, is ther not fomething Eſential to the 
. Conſlitution of a Parliament ? Elſe what need 
* Qualifications, without which, Men are Diſabled 
5 to lit in Parliament? Otherwiſe any Company 
2 of Men may call themſelves a Parliament, tho 
* called together without any Lawful Authority; 
5 Nay, in direct Oppoſition and in Rebellion againſt 
* the Lawful Authority. And then the Rump, 
'Y &c. were Lawful Parliaments. For thus you 
5 Deſcribe their Power when once they are got 
. into Poſſeſſion, and ſay, p. 87. 12 
| „ They can do any thing by Virtue of the 
= << Supremacy of their Power, which cannot be 
Y “ Bound by any prior Law or Settlement (for 
: 3 & then the Supreme Power, wou'd be Superior 
Y « to its felt) cut off and Extinguiſn Old 
L e Kights, and Create and Eſtabliſh new Legal 
Rights and Titles, not only to private GG 


cc heruances, but to the Crown it ſfelf—— 80 


ge that whoſoever ſtands Excluded by the Le- 


4 
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, 
< 'piſlative Authority, whatſoever they might 
& have had, have now no longer any Right or 
© Title to the Cromn. | AT dg 
If you ſay, That the Legiſlative Authority 
of the Commonmealth of England, was only de 
Fatto, but not de Fure, you overthrow all you 


* 


have ſaid. And if you wou'd have been for 


K. Char. II. againſt that Commonwealth, you 
wou'd have fought far de Jure againſt de Fado, 


But I know not whether you wou'd or not ? 


So II will not put this upon you. 


Only let me ſpeak as to your Argument. 
And there I find you put more in your Con- 
cluſion than was in your Premiſes. Your Premiſes 
ſpeak only of Legal Rights, whence you Infer 
in your Concluſion to any Right or Title, as if 


ther were no other Right but what we call 


Legal. Whereas the Law do's only Recognize 
the Right of the Crown, not Male it; for the 
Crown 1s Prior to the Law, and Above the 
Lam, as has been ſaid. And the Law can take 
away no Right but what it Gives. And if 
it ſhou'd Ceaſe to Recognize the Right of the 
Crown, and you ſhow'd# call this a taking away 
its Legal Right, it will not therefore follow, 
that it has no Fight or Title at all: It has 
ſtill that Right which is Prior to the Lam, 
and Independent of the Law. Even the ſame 
Right it had when it made the firſt Lam. 
And againſt which if any Lam be made, it is 
Void in the Nature of the thing, as well as 
fo own'd by our Law, which I have before 
ſhew'd, p. 17, 18. 3 e 

The Szypreme Power may (as is there ſaid) Difſolve 


it ſelf, but cannot Limit it ſelf. It may Alter 


84 any 


| 5 = oe 

any Part of the Conſtitution which is not Ef- 
ſential. As a Man may Cut off an Arm or a 
Leg, but if he Cuts off his Head, he is no 
longer that Man. Thus when the Common- 
wealth Diſſolv'd Monarchy, it was no longer 
that Conſtitution. Therefore our Conßtitution 
cannot, as you ſay, Mr. Higden, Cut off and 
Extinguiſh the Right of the Crown, without a 
total Diſſolution of the Conſtitution. Which 1 
ſuppoſe you will not Adventure to ſay, after 
what Dr. Drake did ſuffer for it. 

And if a Juſt and Legal Conſtitution cannot 
Alter ſome things without Deſtroying it felt, 
much leſs can an Uſurped and IMegal Conſtitu- 
tion (ſuch as was that of the Commonmealth of 
England, and other UVſurpations) have ſuch aun 
unbounded Authority, to Remove all Ancient 
Land: Marks, tho? Placed by God Himtelt! 


(159 In your Chap. V. in Anſwer to the 
Et. Of Recognition of K. Jam. I. You own that 
the Crown deſcended on him by Inherent Birth- 
right, and Proximity of Blood. And that the 
Parliament did promiſe and think their Obedi- 
ence, due to him, and to his Royal Progeny and 
Poſterity for Ever. But you have not put in 
theſe Material Words, being Bounden thereunto 
. both by the Laws of God and Man. Where by 

the Lans of Man, I ſuppoſe was not meant 
the Municipal Laws of England only, but the 
General Law of the whole Earth, in former 


Ages from the Beginning, as well as at this 1 


Day, concerning the Deſcent of Crowns by the 
Proximity of Blocd. And by the Laws of God, 
no doubt Reference is made to the Holy 

2. | &eriptures 


TR] 
Scriptures. So that we mnſt "Adviſe with o- 
| thers beſides Common Lawyers in this Mat- 
F | 11 FE Af 
: But you own this Hereditary Right. Only, 
ſay you, what if they ſnou'd be Diſpoſſeſſed, 
; and others get in? And you think it was not 
enough for them to have Aſlerted this Right, 
but you ſay, p. 70. It had been abſolutely Ne- 
ceſſary for them (the Parliament) to have De- 
clared and Enacted, that the Subjects ſhowld' never 
hereafter Swear or pay Allegiance to any but He- 
| reditary Kings; that no Statutes for the time to 
| _ ſhould be valid, but ſuch as were made by 
them. 3 
Really, Sir, this is a pretty Odd Propoſal. 
It is the ſame as for a Law to be made that 
ther ſhou'd be no more Conqueſts or Uſurpa- 
tions. No doubt the Laws Intended it, and 
were made for that Purpoſe. But to ſay that 
they never ſhall be, wou'd look very Foolijh ! 
Is the like done in any other Caſe? We have 
Laws againſt Murder, Adultery, Treaſon, &C. 
But do's the Law ſay, That ther never ſhall 
be any Adulterers, or. Robbers ? Why then ſhou'd 
it ſay, Ther ſhall be no more Traitors ? 3 
But ſuppoſe ſach a Law were made, wou'd 
it Cure: you, or have hindred you from what 
you dave done? | | 
Would not that - Clauſe be Void in it felf, 
to Limit the Power of after Parliaments from 
Repealing it? Or to ſay, That no Statutes ſhould 
be Valid but ſuch as were made by de Jure? 
For does not every de Facto call it ſelf de 
Jure? And who Dare diſpute it with de 
facto ? Would you, Sir, in the Mind you * 
1 2 5 2 
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5 „„ 
of No W? Otherwiſe to what Purpoſe do you 
Propoſe it, and call that Abſolutely Neceſſary, 
which wou'd be perfectly Vain and of no In- 
dortance in the World? EY | 


For if the Laws were Stuck to as the Rule, 


ther could never be any Uſurpation, or Re- 
hellion. ; | 
And if the Lam were ſo Worded as you 
Propoſe, would that hinder Rebels and Uſur- 
pers to Break through it? Or others to own 
them when they had once gotten into Poſſeſ- 

Will you Diſown that Poſſeſſion which is Ob- 
tained by Committing a Violence upon the Law? 
Then we ſhall foon have done! 

And if it is Impoſlible for any Rebellion or 
Uſurpation to be, without Committing a Vio- 


lence upon the Laws, then are they not Plain 


enough Worded ? 
Can you produce any Law which ſays in 
Plain Words, That we ought to Submit to 


Rebellion or Uſurpatien if it Prevails ? And may 


not I ſay, That this is as Abſolutely Neceſſary 
for your Senſe of the Laws, as you ſay the 
other is for mine? | CEN 
But theſe are wild Fancies. The Law tells 
Us our Duty plain enough. And that in He- 
reditary Monarchies the Crown deſcends to the 
Heirs. And tho' the Law muſt always Vail to 
Poſſeſſion, (becauſe it ſpeaks out of the Mouth 
of Judges in Poſſeſſion) yet when the Right re- 
covers, it will Puniſh thoſe who Oppos'd it. 
This was Always done, in all the Turns of 
York and Lancaſter, and in all other the like 
ſince the World began. Which ſhews, That 


4 None 


* 2 

None of them thought Poſſefſipn againſt Right 
was any Flea at all. If that had been the 
Rule, the Diſpute of York and Lancaſter cou'd 
not have laſted a Day. Nay, ther cou'd ne- 
ver have been any fuch Diſpute. 2 
Tou ſiy, p. 79. That the Word Heirs was 
in the Oath of Allegiance from the time of Eaw. 
I. This ſhews it was Always the Rule. And 
only tells Us the Iniquity of thoſe Times whence 
you bring your Precedents. I ſee not what 


Advantage you can make of this. 


_ - (16,) I have taken no Particular Notice of 
the Sratute 11 Hen. VII. of which you make 
ſo much Uſe. It is Anſwer'd in what go's 
before. It was made by an Uſurper to ſecure ' 
thoſe who fought for him. Perkin who pre- 
tended to be Heir of York being then in Arms 
againſt him. If Perkin had Prevail'd, it wou'd | 
have ſignify'd little; However it was all the Secu- 
rity hecou'd give. Valeat quantum—Por ther were 
Always ſuch Fools as thought an Adt of Parli- 
ament a Great Matter on their Side. The 
Regicides pleaded this very Act, but it did 
not Availe them. No nor all thoſe neither 
who were under Attainders by Hen. VII. him- 
ſelf for fighting againſt him for the Xing i 
Poſſeſſion, as the Duke of Norfolk, the Earl of 
Surrey, &c. as | will ſhew you preſently. _ 
Tho? you tell us, p. 47, 48. That thoſe who 
fought for the King. for the time being, Wanted 
no Act of Parliament to Indemnify them, Nor 
had they any. But you fay in thenext Words, 
King Hen. VII. indeed to Quiet their Minds, 
paſſed a Pardon for them under the Great * 10 
1 Be CES 6 2 
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It Teems then their Minds cou'd not be Quiet, 


till they had a Pardon ſome How or Other! 
So that this Notion of the Abſolute Security 
of fighting for a King de Facto, was not ſo 
Univerſal as you wou'd have Us believe. 

| obſerve that Hen. VII. here avoids the 
Scandal of being Call'd a King de Fas, which 
always means an Uſurper when it is Usd 
in Oppoſition to a King de Jure. But he puts 
in the Softer Word of King for the time being. 
As we ſay Mayor or Sheriff. for the time being, 
and that may belong either to the Right or 
the Wrong, tho' the Meaning is eaſily Under- 
ſtood. ; 1 ** 

Hen. VII. having Marry'd the Heireſs of 
York, thought it now full time to put an End to 
chat Mortal Diviſion of the two Houſes, which 
had Coſt the Nation above an Hundred Vears 


of Civil War, and as the Hiſtory tells Us, 


{pent England more Blood and Treaſure than 
twice Conquering of France. The Great Men 
of the Nation were almoſt all Atrainted on 


the One ſide or the Other. Hen. VII. wou'd 


not fay that his own Houſe of Lancaſter were 
the Uſurpers, but having now both Titles in 
himſelt, he had a Mind to take away all for- 
ther Cauſe of ene and to Indemnify thoſe 
who had fought for the King for the time be- 

ing, and to that End made this Healing Act. 
And with a Proſpect too that his Son, if he 
outliv'd his Mother, had a better Title to the 
Crown: than himſelf, he had therefore a Deſign 


to Secure the Poſſeſſion of the King for the time 


being) all that he Cou'd. And to that 


end put a Clauſe to this Act Vacating all at- 


ter 


. 


ter Attainders. by Parliament contrary to the 


Tenor of the Act, and that all fach after AA of - 


Pa-liament ſhould be Utterly Void. Which ſpeaks 
not much for theSexſe of thoſe who made that Act, 


as if it cou'd Bind after Parliaments. And the 


laſt Words are, Provided alway, That no Perſon, 


or Perſons. ſhall take any. Benefit or Advantage by 
this Act, which ſhall hereafter. Decline from his 


or their ſaid Allegiance. Which looks as if it. 
had only a. Retroſpe& to Clear what was Paſt. 


But betwixt the Paſt and the Future Preſpect 


that Hen. VII. had, this Act is perfectly Confus'd, 


and like a Heathen Oracle, may be taken in 
different Meanings, according to the different 


Views iu which it may be Conſider c. 
You ſay p. 64. That this Ad of 11 Hen. VII. 


did not Introduce a New Authority, or a N em 
Allegiance, but mas made only in Affirmance of 


what was the Lam before. 99 „ 
In this I agree with you. And it is the 


only Reaſonable Senſe can be put upon this 
AF. But then I am ſure it go's upon Here 
dit ary Right, and Allows not that bare Paſ- 


ſeſſion can Extinguiſh it, as I think I have 


ſhewed Sufficiently from our Laws before that 


time, as well as Aſſerted by all our. Laws fince. 
And therefore the King for the time being in 


that At muſt Mean only the King de Jure, 


to which the Lancaſtrian Kings did Pretend, 


as well as thoſe, of York, And purſuant to 
this, Rich. III. was Attainted and the Principal 


Perſons of his 'Party, 1 Hen. VII. And there- 


fore he did not come under the Meaning 
which Heu. VII. Intended by a King for the 
time being, tho' he was Certainly a King de 
; ” Fade, 


7 7 ES „ß „ pO 
Fafto, and Hen. VII. called him fo (as you 
our ſelf have Quoted, and I have Mention'd 
E p- 51.) a King in Deed but not of Right. 
And do you Fancy that Hen. VII. Meant 
by this Ad to Exclude his own Children, fo 
that if any ſhould Thruſt them out, he Bound 
the Subjects to Adhere to the Uſurper againſt" 
his own Lawful Heirs Do you Imagin this 
to have been his Intention, and not rather 
to Secure the Crow to his Poſterity? Na 
did he Deſign to Arm all his Subjects againft 
Himſelf, and that none ſhould Aſſiſt him, if 
he happen'd to be Un-horſed and another get 
into the Saddle? N 2 

But, Sir, you ſay, p. 74. That the King 
for the time being (meaning a King de Facto) 
with his Parliament, are Acknowleded to have 
the Legiſlative Power; by Kings de Jure 
and their Parliaments even Since the 1 of X. 
James I. Pray, Sir, do me the favour to let 
me know thoſe Kings de Jure ſince Jam. I. 
who Acknowledged this? For to be ſure you 
— not ſpeak without Book. And I cannot find 
them. | 


(17.) You put a Material Obje&ion againſt 
the Security of Fighting for the King in Poſſeſ- 
fron, p. 47+ in theſe Words, That theſe Princes 
ſometimes Attainted ſome of the Leaders of the 
Oppoſite Party, for Adhering to their Rivals. To 
which yon ſay, But when they did this, their 
Conſtant way of Proceeding againſt ſuch Perſons was, 
by Attainders in Parliament ex poſt facto, and 
not by Indittments in the Ordinary Courſe of Pro- 
ceedings, which ſhews I think (2 you) at the 


* 


* 


ſame time, that to ſerve the King in Poſſeſſion 
was not 4 Fault, nor could be Puniſbed as ſuch, 
by the Laws that were then in force. | 
Anſ. 1. This do's not follow. For if a 
King may either Indict or Attaint, he may 
do which he will, Was not Monmouth In- 
dictable, becauſe he was Attainted? Were not 
others in the ſame Rebellion, ſome Indicted and 
ſome Attainted ? — | | 


2. This was not the Conſtant way of Pro- 
ceeding, for many were put to Death without 
Attainders. The Duke of Somerſet and ſeveral 
other Lords and Gentlemen were put to Death, 
without Attainders, by Edw. IV. for fighting 
for Hen. VI. The Caſe was ſo Common on 
both Sides, that it is very Strange to hear 
you ſay this! They that Fled after Battles, or 
ſtood out in Arms, or were Dead, were At- 
tainted, ther was no ether way, and ſome o- 


thers were ſo too. But it was far from being 


— 


_ the Conſtant wWway. 


3. Wou'd Parliaments Attaint Men for fight- 
ing for the King in Poſſeſſion ? What Opinion 


have you then of Parliaments ? Or was it ſo Com- 
mon a Notion as you ſay 48. That. none 


thought he Needed a Pardon for fighting for the 
King in Poſſeſſion ? Many loſt their Lives and 


Eſtates for want of it. And for what other 

Purpoſe was the 11 of Hen. VIE made, but 

to Secure Men for Fighting for che Xing in 

Peſſeſſion? If no Man had ever thought ther 

had been any need of it, that Statute had ne- 

ver been Made, And why do you make - 
| | muc 
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much. Uſe of it, if you think ther is no Need 


one”. a 2h 
You ſay, p. 47. Thoſe who fought for the King 

for-the time being (you are ſpeaking of Rich. 

III.) wanted no Att of Parliament to Tndemnify 


them. And yet it is Evident that the Duke 


of Norfolk, the Earl of Surrey, and Five or 


Six more Perſons of Quality were Attainted 


for Adhering to Rich. III. And my Lord Bacon 


ſays (Hift. Hen. VII.) that the Reſt of his 


Party had been in the ſame Condition but 'for 


the King's Pardon. And that Hen. VII. Choſe 


to Indemnify thoſe of Richard's Party by his 
Royal Pardon, rather than by Parliament, that 


the Clemency might be wholly owing to Him- 


ſelf. But let thoſe be Attainted in Parliament 


whom he had no Mind to Pardon. There was 


no ill Policy in that. Beſides it was more So- 
lemn and of more Publick Example than a Pri- 


vate Tryal. 5 rl | 
But you fay, p. 48. That they who Fought 


againſt Rich. III. for Hen. VII. had an Aud of 


Parliament to Indemnify them. That was a- 
ainſt another Day. For Hen. VII. was nei- 


ther de Jure nor de Facto King, nor did Aſſume 


the Royal Style till after the Battle of Boſworth 
where Rich. III. was Slain. So that they did 


not fight ſo much as for a King de Facto, and 


therefore were very Lyable to be Queſtion*d 
if another Jun had Come. | 

You ſay, p. 35. That Edw. IV's Daughters 
fled to Sanctury to Secure their Titles. How 
could this be if Poſſeſſion did Extinguiſh their 
Titles? The Nation thought Heredlitary Right 
a better Title than Poſſeſſion, for which Reaſon 
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ESE: 
the Marriage of the Earl of. Richmond ( Hen: 
VII.) to Edw. IV's Daughter was Concerted, 
in Order to Diſpeſſeſ the Uſurper Rich. III. 
And for the ſame Reaſon Perkin Warbeck was 
ſet up againſt Hen. VII. And the Lord Stanley 
who had ſet” the Crow2 upon his Head, loſt 
his own Head for ſaying, That. if he beliv'd 
Perkin to be the Son of Edw. IV. he wou'd. 
not draw a Sword againſt him. And many 
of the Nobility who did believe it Adhered 
to him. And the Lord Bacon Obſerves, that: 
Hen. VII. Died fortunatly for himſelf, becauſe: 
his Son might have ſet up his Mother's Title 
againſt him, if te had liv'd longer. 


(18) You bring an Argument, p. 74: for 
the Lawfulneſs of Submitting to a Prince. mhom 
2 was Unlawful to ſet up. And for this you 
Quote Scripture, and the Old Teſtament: too 
Deut. XVII. 14. The only Place except one Text 
P. 102, where you Name it in your whole Book: 
But what was this Caſe? It was only that 
of Conqueſt, when Strangers got the Rule over. 
the Jews; and then, ſay you, they Conſtantly 
Submitted to them. I muſt Allow it was Ge- 
nerally the Cuſtoin to Submit to Conquerors. 
For till Men Submit they are not Cunquer d. 
But this Word Conſtant puts you to Incon- 
veniences. For tho* they Conſtantly Submitted; 
they as Conſtantly Revolted, : whenever they 
cou'd get an Opportunity. As you may ſee 
1 Hiſtory of the Judges; and of the Mac- 
cabees. , 
But you ſay further, That our Lord juſtify'd 
them (the Jews) in their. Submiſſion to the Stnan- 
| — WE 
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ger that then Ruled over them, the Heathen Em 
peror Tiberius. 1 

Firſt as to the Submiſſion of his Subjects in 
General. The Roman Empire was not then 
Hereditary. And where ther is no Right but 
Poſſeſſzon, no doubt Poſſeſſion gives the Right. 
As you ſay, fpeaking of Tiberius, p. 90. The 
Sabmiſſion of the Romans (Such as it was) was 
his only Title. Neither You nor I lay much 
Streſs upon the Senate. But however he had 
that too, ſuch as it was. And the: Lex Regia 
whereby the Senare and People of Rome gave up 
the whole Authority of the Roman Government 
to Auguſtus, tho' it did not Deſcend to Tibe- 
rius as Heir, yet it did as Succeſſor. And 
None was Wreng'd by his Aſſuming the Go- 
verument, becauſe None had any Right to 
1 


Tiberius. Ther was None who Claim'd as 
Heir of David, for they all Submitted. So here 
was no Competition. But you ſay, p. 90, 97. 
That the Generality of the Nation, were, in the 
Mean time, in Expeſtation, that a Prince of the 
Tribe of Judah would ſhortly break the Roman 
Yoke,. and Reſtore the Kingdom to Hrael. And 
that Prince did come, and was then among 
them. And he too gave it up, and Comman- 
ded them to Submit to Tiberius, tho' He call'd 
Himſelf the Son of David. For the Time was 
then come, that the Sceprer ſhou'd Depart from 
Judah, that is, from the Jews ſo call'd from 
Judah. And from that time to this Day the 
Jews have never had one of their own Nation 
to Rule over them, which they always had 


before. 


But now as to the Caſe of the Jem under 1 
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aptivity, and Subjeftion to their 


before, tho' in 

Congquerers. fn... 
But you ſay, p. 91. © That our Saviour 
« did not Reſolve the Lawtulneſs of their 
« Subjection to Ceſar, into his Right to. the 
« Government of Judæa, but into his Poſſeſſion 
« of it; the Coining of Mony and Railing of 
« Taxes, which our Saviour lays down, for 
ce a Sufficient Ground of their Subjection, be- 
4e ing no manner of Proof of the Former, but 
« an Undeniable Siga of the Latter. 


To which 1 Arſwer, That the Coining of 


Mony and Raiſing of Taxes are indeed an Un- 
deniable Sign of Poſſeſſion, but, as you ſay, no 
Manner of Proof of Right, that is, in an Here- 
ditary Government. But it is a full Proof 
of Right too, where ther is no other Right but 
| Paſſeſion which I have ſhew'd to be the Caſe 
ere. . 


(19.) I have got now to your Chap. VIE 
which you Intitle, Our Laws in this Point not 
Contrary to the Holy Scriptures and the Dofirine 
of our Church, but rather Agreeable to Both, 
And here I was in Expectation that you wou'd 
have gon into the the Ol Teſtament, where 
only is to be found the Original and Founda- 
tion of Government as to all the Earth, and 
particularly of that Government which God did 
Eſtabliſh among the Jews. But you have laid 
this wholly Aſide, and given Us only a Word of 
the Fews, when they loſt their own Government, 
and were in Subjection to the Romans. I doubt 
not you had Reaſon for this. Fof then you 
wou'd have been Oblig'd to have taken Notice, 
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among many other Exceptions to your Rule, 
of the Flagrant Inſtances of David and Abſa> 
lom, of Joaſh and Athaliah, and of others, where 
it is Plain that Poſſeſſion did not give Righr. 
And, keeping your Eye upon theſe Cafes, I 
deſire you wou'd Auſwer your own Queſtion 
as to Providence, Which you Ask near the End 
of this Chapter, p- 94, 95- © That after the 
e Divine Providence has Placed, Permitted, at 
“ leaſt, a Perſon to be placed in ſuch a 
« Station, that the Laws of the Kingdom 
* acknowledge his Regal Authority, and Re- 
© quire the Allegiance of the Subject to be 
paid to him. Whether to Refuſe to Ac- 
* knowledge him, for our King, or to pay 
© Allegiance to him as ſuch, is not to Oppoſe 
& both Providence and Lam? | 
Then, Sir, you think that all who Adhercd 
to David, and Refufed to Acknowledge and pay 
their Allegiance to his Son Abſalom, did Op- 
poſe both Providence and Eaw. And you Ap- 
prove of the de Facto Plea of Huſhai, 11 Sam. 
Xvi. 18, 19. Nay, but whom the Lord 
„ and this People and all the Men of Hrael 
<< Chooſe, his will 1 be, and with him will I 
« abide. And again, whom ſhou'd I ſerve ? 
« Shou'd J not ſerve in the Preſence of his 
&« Son? As I have ſerved in thy Father's pre- 
« ſence, ſo will 1 be in thy Preſence. Td 
Here was the Lord, that was Providence ? 
And the Choice of the People, that was Right! 
And ſerving in the Preſence of his Son, that 
was Regard to the Family ! 
Aud if it be not too much trouble to you, 
you may Caſt your. Eye upon that ſaying of 


| ICI | 

the Prophet, Hoſ. viii. 4. They have ſet up Kings 
Fut not by me; they have made Princes, and 1 
knew it not. 1 

And Conclude with ii Chr. xxitt. 3. Behold, 
the King's Son ſhall Reign, as the Lord bath ſaid 
of the Sons of David. Yet Athaliah had been 
Seven Years in Quiet Poſſeſſion, without ſo much 


as a Claim againſt her. 


(20.) But you Miſs'd all this, and much 
more Trouble by Excluding the Old Tefament. 
Having thus very Briefly Diſpatch'd the Scri- 
ptures, you come next to the Doctrine of or 
Church, p. 95. where you ſtay as ſhort a while. 
You give Us but one Quotation out of the 
Homilies, which is Blaming their Popiſh Ance- 
Fors in the time of King John, for Adhering 


to the Pope againſt him, and Swearing Allegs- 


ance to the Dauphine of France, to whom the 
Rebellious Barons had given the Kingdom, Con- 
trary to the Oath they had taken to King 
John. Hence you Infer (elſe you can lnfer No- 
thing) That the Compoſers of this Homzly did 
in this Conſider King John as an Uſurper, and 
Juſtify'd the Oaths taken to him as ſuch. But 
to my Apprehenſion they had not a bit of 
this in their View, but ſpoke of him here only 
with Relation to the Claim of the Pope and 
the Dauphine of France. In which Reſpect he 
was Fuſt and Lawful and every thing againſt 
Them. And who wou'd not have: fought for 
him againſt Them? And the Oaths they had 
taken to him might Juſtly have been Urg'd to 
thoſe who ſet up the Pope or the Dauphine, 
not only againſt him, but all our Kings and 
| | H 3 | „ 
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the Nation it ſelf. The Diſpute betwixt him 
and his Nephew Arthur was not here Con- 
ader'd at all But Arthur had Reſign d, and 
beſides was Dead before the Barons ſent for 
the Dauphine. And his Siſter Eleanor Was 8a 
Priſoner in King Jehz's hands, and her Life 
at his Mercy eyery Hour. So that ther was 


no Claim made by her or for her. And the 


Compliers of the Homily might think ſhe 


was at that time Dead too. And fo that King 


John Was Rightful King. 

In the lame Sixth Homily againſt Febellion 
ther is Mention made of the Pope's having 
Depos'd ſeveral Emperors and other Pringes, 
and Abſolv'd their Subjects from their Alegi- 


ance, as well as this e of King John in 


England. And we are not to ſuppoſe that the 
Homily meant any thing herein of what Piſ⸗ 
pute of Titles ther might be in any of theſe 


Countries among Rivals of their own. For the 


Pope's Claim was over all Kings and Countries 


whatſfever. 


I ſhall only Obſerve, That this (Homily at- 
tributes the Chief Cauſe of theſe People's be- 
ing drawn fo eaſily into Rebellion, to their Ig- 
norance of the Holy Scriptures, not of the 
Tear Books. And pods thus, In God's 


Mord Princes muſt learn how to Obey God, and 


to Govern Men: In God's Word Subjects muſt 
learn Obedience both to God and their Princes. 
And may I not add, better than from States- 
Men or Lawyers „ 

Therefore, Sir, I deſire that af you think fit 
to make any Reply to this, you wou'd give me 


Quotations out of the Holy Scriptures, co for- 


tify 
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tifie your Law-Caſes, for it will have more 
Weight towards ſatisfying Conſcience, And I 
muſt ſtill think that your Ty alem is better there 
than at the Lam. 

And that you may ſee how. Exactly vou a- 
gree with the Doctrin of the "Church of En- 
gland, pleaſe to Peruſe the 1oth Propoſition of 
the 27 Condemn'd in the Decretum Oxonienſe, 
in the following Words; “ Poſleſſion - and 
„Strength gives a Right to Govern. Succeſs 
«< in a Cauſe or Enter prize proclaims it to be 
Law ful and Juſt. | 
_ & To Jaſtifie it is to Comply with the Will 
ce of God, becauſe It 1s to follow the Conduct 
„„ Providence. 

Hobbs, Owen, Baxter, . &c. are Quo- 
ted as the Aſſertors of this Pernicious 1 


G1) I was ſorry, Sr. to ſee you Chap. vii. 
p. 97. fall into that thread-bare Cant of our 
8 t- men, That the ſeveral Communities 
of the World were not de ſign d, as ſa many Stenes 
for a few Perſons to diſplay thee Glory in, and all 
the reſt of Mankind to be only Inſtruments of their 
Power &c. Thence they Infer the Lawtulneſs 
of Reſiſtance, when their Princes, purſue not, as 
they think, the Ends of Government. 

I know you Guard againſt this Conſequence, 
p- 99, and 100. by ſhewing that, this Remedy 
deſtroys the Thing, that is, Government, by 
making every Man Judge of it. But then to 
what Purpoſe was this Flouriſh ?. For your Prin- 
ciple of Submitting to the U/urper, only Chan- 
ges the Perſon, the ſame Scrne of Diſplaying 


Glory, &c. remains, and as Uncontroulable as the 
4 | Scone 


104 
Scene of Right. But with this vaſt Addition 
of Encouragement to Rebellion and Uſurpation, 


That if it once- Succeeds, all Crimes and Defe&ts 


are Purg'd, and the Right upon which they 
have U/urped is Extinguiſhed as to the former 
Rightful Owner, and Transferr'd to the Uſurp- 
er and his Heirs for Ever. So that it is only 
being Boldty Wicked, and he is Safe“ Whereas 
if he were made Liable to be Queſtion'd by 
the Rzght, and all Men Oblig'd in Conſcience 


to ſtand by the Right, it wou'd be much more 


Terrible to Vſurpers, than if they had bpt one 
Puſh to make for the Mhole. And Government. 
wou'd be better Secur'd. Elſe Gd and our 
Forefatkers had never Eſtablifhed Hereditary Mo- 
narchies. To what Purpoſe Hereditary, if Thru- 
ſting One out of his Place, Excludes the whole 


Line? | 


( 22.) Has the Crown, whence all Subjefs de- 
rive their Rights, has this Fauntain of Right no 
Righe at all it ſelf? If a Man be Wrongfully 
Diſſeis'd of his Eſtate, he has a Remedy at Law. 
Does Poſſeſſion againſt Right give a Title to no- 


tking but to the Comm 2 Unhappy Government. 


Which of all things ought to be beſt settled, 


is left in the moſt Urferrled Condition; Floar- 
ing like a Cork upon the Face of the Waters, 


his own Whoever can Snatch it firſt, or after- 
wards from any other that has it! And no 
Remedy for this, or any Puniſhment! But the 
Greatelt ' Reward upon Earth! And to bind 

Conſcience too! Is it a Sin to Steal? But when 
1 fee a Thief, may 1 Conſent unto him, and be 


2 Partaker with the Adulterers ? 
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If Poſſeſſion gave Right to Goods or Eſtate a- 
mong Subjects, we ſhou'd think our Property in 
an ill Condition. And do we think that God 
has not Secur'd the Right of Kings, of His own 
Anointed, as much as the Right of the Meaneſt 
Er 1 0. 1 

Is it not an Encouragement to Steal, to tell 
a Man All is his own he can Run away with; 
And that if he Steal the Cromn, he may take it 
C0 i 
If a Man Steal a Groat, is he bound to Re- 
ſttitution, but not if he Steal a whole Kingdom? 
And if he is bound -to make Reſtitution, am I 
bound to aſſiſt him not to make Reftirution ? 

If this be ſo only in the Caſe of Kings, then 
are they of all Men in the Worſt Condition. 
But is ther any Exception in the Holy Scrip- 
tures which Excludes Kings from the Common 
Benefit of Mankind, that they only may be In- 
jur'd, and no Reftitution due to them? If not, 
then, Sr. remember the Rule you Preſs ſo of- 
ten, That we muſt not be Miſer than the Laws, 
nor Except or Diſtinguiſh where they do not. 
And then you muſt make a New Lam, and 
a New Goſpel, a New Set of Morals too, for 
Kings only by themſelves, to Alter the Na- 
ture of Juſtice as them, and New Laws for En- 
gland likewiſe, for they are very Tender of 
the Crown, and give it the Preference before 
any Subject to Recover its Rights. It is Strange 
then they ſhou'd be ſo Remits as to its Chief. 
eſt Right, and Hang it up as a Cuſt for every 
hungry Dog to Leap at, and make it his own 
who can Snap it firſt! _ 


* | (23.) Your 


16 

3.) Your laſt Chapter beginning at p. 108. 
tells us to p. 105. That the Jews Submitted 
when they were Conquered, 

From thence to the End is concerning the 
Behaviour of the Primitive Chriſtians. But as 
to the Preſent Caſe, you have Clear'd it at the 
Beginning, where you ſay, p. 105. © We 
% have no Inſtance of Diſpoſſeſſed Empe- 
e rors. claiming againſt their Rivals (except 
ce it be that of Maximinus Thrax and his Son) 
« and the Empire not being Hereditary, there 
< could be no Claims of Heirs. : 

And you ſay we have no certain Account how 


tze Chriſtians, inthe Earlieſt. Ages of the Church 


behav'd under the Rival Emperors. So there is 
an End of that. But, p. 106. you ſay, That 
in the 4th, 5th, and 6th Ages We have ſeveral 
Inſtances of the Chriſtians becoming Subjects to 
New Emperors, whilſt the Diſpoſſeſſed Emperor was 
alive. And giving two or three Inſt ances of 
this Sort Ends your Book. . 
To all which I ſay, That he who has no Right 
but Poſſeſſion, loſes his Right with his Poſſeſſion. 
You cannot but be ſenſible that this Caſe 
is very Foreign to that of an Hereditary Mo- 
anarchy. And as I cannot ſee to what End it 
was brought, ſo it wou'd be loſt time to Ex- 
amine theſe Inſtances which make nothing to 


| the Purpoſe. 


(24.) And now, Sr. upon the whole give 
me leave to Reaſon a little freely with you. 
When this Topick of Succeſs againit Right was 
firſt ſet up by Dr. Sherlock, as the Ground of 
his Converſion, it was Generally DIſik'd by 6555 
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Beſt Friends to the Government. No Govern- 
ment can Like it. For as it Sets them up to 
Day, it Pulls them down to Morrow, if the 
 Weather-cock comes About. It tempts Men to 
Betray every Government, but makes them Sted- 
dy to None. This gave the Vogue to thoſe 
Anſwers were wrote to Dr. Sberlock. And in- 
deed, Sr. the Town ſays, you have added no- 
thing New to the Argument, only given a few 
more Quotations out of the Year-Books, which 
Alter nothing of the Caſe. You have Re- 
viv'd a Diſpute has been now Eighteen Years 
aſleep, and brought People back to think, 
That the Government has no Right but Poſſeſſion, 
and that Wrongfully come by ; And that their 
Right Determines with t!£is Poſſeſſion. Which 
by no Means is thongit 2. Service to the 
Government. And you are K<ferr'd back to 
thoſe Anſwers wrote to Dr. Sherlea [particu- 
larly, The Caſe of Allegiance to King in Poſſeſſi- 
on. 1690. Dr. Sherlock's Caſe of Allegiance Conſi- 
der'd. 1691. An Anſiier to Dr. Sherlock's Caſe of 
Allegiance. 1691. The Duty of Allegiance: ſettled 
on its true Grounds, &c. 1691.] which are a 
much an Anſwer to you as to him. 
You ſay in your Preface, p. 2. That you were 
very Free and Open in Diſcourſing with as many 
of your Old Friends, as were willing to talk with 
you upon this Head. And ſay, Could I not have 
ſolv'd their Objections, to my own Satisfaction, I 
ſhoud have ſtood here; and theſe Papers, as they 
were never Intended for the Publick at firſt, had 
never ſeen the Light. 8 
Sr. I know nothing of all this Matter. But 
when you were reſolv'd to Print, you ſhou'd 
for the Satisfaction of others, have * 
5 | Tthole 
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thoſe Books of your Old Friends which are in 
Print, and which neither Dr. Sherlock, nor any 
for him, have yet Attempted to Azſwer. But, 
without this, to ſet up his Hypotheſis as a New 
thing, and not ſo much as to Name him, or 
the Anſmers had been made to him; but Refer 
to the private Converſation you fay you have 
had with ſome Nameleſs Friends, is, Sr. by 


no Means Satisfactory to the Publick ; which 


ſtill wants a Reply to theſe Anſwers, till which 
be done, your Work, Sr. is not over, Others 
Jay, That if you had Intended your own Con- 
viction, you wou'd have ſtay'd a While to See 
what might have been ſaid even to this Book 
of yours. no Cong SEAT T tn 
But Men that Write Paradexes expect not 
Anſwers. Carneades Wrote in Favour of In- 
Juſtice, and another Great Man in Praiſe of 
Folly. But the Elopements of Exuberant Wits, 
mult not Alter the Nature of things, and make 
TX to be Right, and Right to be Wrong! Or 
which is yet more Monſtrous, That Wickedneſs 
by being Exceeding Wicked, that is, Accom- 
pliſning all its Deſigas, every Step againſt the 
Law of God and Man, ſhou'd by that, become 
Perfectly Legal, and Right too in the Sight of 
God, and Bind our Conſcience to Submit to it, 
and Support it againſt what we own was No- 
torious Right and Truth! And which, becauſe 
it is once Overpower'd, muſt never be Aſſerted 
or Defended any more! What had become of 
Chriſtianity at this Rate? 25 
But, Sr. you have all the Moral World too 


agalnft you in this Argument. You know what 


all 


[ 10g 
an Heathen Poet ſaid, making Dey free with 
their "Gail, 13 9. 


„ arte Cauſe Dijs placuit, Go Victa Catoni, 


They wou'd not take the Deciſion of the Code, 
that Succeſs cou'd give Right. But it is more 
Strange in Chriſtianity, which was to Over come 
by Suffering, 

The Moons Plead it in Point of Reh 
gion. And why not? For what is Religion but 
Right? And if the Nature of Right can be Al- 
ter'd by Succeſs in one thing, why not in ano- 
ther? 

The Principle of Succeſs diſlolves all Notion 
of Right and Wrong out of the World. What 
ans. is Peſt! Whence ſome have Reſolv'd 
all the Authority of Gd over us into that of 
Power only, without any Regard to Juſtice. 
But Abraham was not of that Opinion when 
he ſaid, Shall not the Judge of all the World do 
Right? 

And may not I ask your little Tear Books 
and a few Statutes, ſhould they not do Right? 
They are not the Rule of Right. But are to 
be Judged by a Seperior Rule, of Reaſon, Juſticc, 
and the Law of God. Some think Engtand the 
Original of Government to all the World, and 
that ther were Ads of Parliament before the 
Creation. But it muſt be brought down, and 
made to Submit to thoſe Rules of Government, 
which God has given to all the Earth. Other- 
wiſe, it may Force 'my Submiſſion, but, can ne- 
ver Satisfy my Conſcience. Which if you wilt 


be ſo Charitable to Undertake, I delire you 
wau'd 


. y”_ — — 
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wou'd give me good Authorities out of the Ho- 
1y Scriptures, and let me See the Lam of God 
in the Caſe. I will allow the Year Books to 
Determine whether your Cow or mine be the 


Treſpaſſer, and who ſhall make up the Fence. 
But it they talk of the Rigbt of the Crown, or 
the Nature of Governmert, they Exceed their 
Commiſſion, and what they ſay is of no more 
Weight, than what any other Perſons fhou'd 
offer upon the ſame Subject. | 

. Miſtake me not, as if I thought the Laws of 
the Land were againſt me in this Matter, I 
hope I have made the Contrary appear, .and 
that they are on my Side of the Queſtion. 
But I ſay, They are not the Foundation whence 
we are to Begin, nor the Laſt Reſort neither, 


by which we ought to be Determin'd, as to 


the Nature of Government, and the Right of 
Crowns. That 1s Reſerv'd to the Law of God, 
Whence all Governments Derive their Authori- 
ty, and from which only Kings do Hold. 

I will Conclude with this Prayer, wherein I 
hope you will Join with me, , 

That God wou'd Support the Right, and Re- 
dreſs the Wrong. . 5 

And give us Grace to be Couragious in His 
Holy Fear, and neither be Aſham d nor Afraid 
to Repent, Confeſs, and Return, whenever we are 
Convinc'd of our Error. 


_ SUPPLEMENT, 


F 
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SUPPLEMENT 


Put this here by way of Sapplement to what 

1 have faid of the Conſtitution, Sect. I. N. 
6, 7, 8, p. 9. to p. 17. It wou'd have been too 
Tedious there, and an Interruption to the 
Thread of the Diſcourſe. But F think it Ne- 
ceſſary as well for my own Vindication, as the 
Support of the Truth. To both which it will 
be a Conſiderable Addition, to ſee the ſame 


things Aſlerted and Juſtify'd by the Learned 


Dr. Wake (ſince Promoted to the See of Lin- 
coln) in his State of the Church and Clergy of 
England. Printed 1703. ; £445 


(1.) In which he Aflerts, and comes fully 
in with Dr. Brady, That there were no Com- 
mons (as now Underſtood) in our Parliaments 
till the 49 of Hen. III. nor from that time till 
the 18 of Edw. ]. So long they were Diſcon- 
tinued after their being firlt Admitted into 
Parliament. See State of the Church, p. 212. 
Again, p. 227. he ſupports Dr. Brady in ſhew- 
ing, That Acts of Parliament were made (par- 
ticularly the Statutes of Weſtminſter) and Taxe 
Raiſed upon the whole Kingdom by the Xing 
and Lords only. And that one or more Knights 
for the Counties were Return'd as the Ning 
| | pleas d. 


| 
1 
: 


I 
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pleas'd. And p. 230. That there were no Re- 
preſentati ves from the Cities or Burroughs in 


Parliament, but that they Taxed themſelves 


ſeparately; as they did even after they were 
Summon'd to Parliament, the Communities of 


Counties, of Cities, and Burroughs, gave each for 
themſelves. And p. 231. That the Biſhops and 


Clergy Taxed themſelves, without Conjunction 
with the Parliament, and ſitting at different 
Times and Places. And p. 215. That the Cler- 


95 of each Dioreſs being Called by their Reſpe- 
i 


ve Biſhops, Taxed themſelves in their Dioce- 


Jan Synods, ſeparately from thoſe of other Dio- 


ceſes. And in the Appendix, p. 8. Num. VII. 
There is a Wr:t to the Biſhop to Tax the Cler- 

of his Dioceſs. And p. 7. N. vi. There is 
a Writ to the Biſhop of Worceſter to pay the 20th 
Part of his Goods and of all his Yilains, and 
with it one to the Sheriff of the County to 


Levy it, Manu forti, if there were Occa- 


ſion. And the Reaſon given was, becauſe other 
Biſhops had done the like. And the Xing had 
not time (being upon his Voyage to the Ho- 
ly Land) to Have a particular Parliamentum 
vel Tractatum vobiſcum, a Parliament or Confe- 
rence with that Biſhop. Of which ſays the Srare 

F the Church, p. 214. concerning this Biſhop 


and others in the like Caſe, All the Ceremony 


rhat the King uſed was to ſend his Letters to them 
to acquaint them with what the others had done, 
and to deſire them to Conſent rd the ſame. And this 


vas in the 54th of Hen. III. as in the Tefte 


of that Writ, 5 Years after the Commons were 
firſt let into Parliament. And none of their 
Conſent was had or asked to this Tax. It 

was 


Foo? 


was Granted by the Biſhops. and Lards in 
Parliament, upon their own Lands, and the 


Lands of their Villains. And ſuch Nit, or 


Letters from the King were ſent it ſeems to 
thoſe who were abſent, to have their Con- 


ſent likewiſe. Which was a different Method 


from our Ads of Parliament now. 

The King did Parliament or Confer with the 
Biſhop s and Lords. But when the Commons 
were firſt Summoned to this Parliament or 
Colloquium (as then called) it was not that they 
ſnou'd have any Share or Part in the Collo- 
quium, or to Adviſe at all in it, but barely 
to Conſent to what the Biſhops and Lords had 
done, as the words of the Wric runs, ad Cone 
ſentiendum, not to Advife, as it is in the Writ 
to the Lords, and to have a Colloquium with 
the Xing. And the Reaſon of this ſeems to 
have been a Meer Politique, that they might 
Pay their Money the more freely, having firſt 
Conſented to it. But now it is Grown into 
a Right, and the Sole Right of the Commons to 
give yp © * and the Lords cannot Tax even 


Themſelves, for all Money Bills muſt now Pro- 


ceed from the Commons, and the Lords only 
Conſent, but can Alter Nothing, as it was with 
the Commons formerly. And every Speech now 
from the Throne, when it comes to the Ay 
part, Addreſſes only to the Commons. 

This of bringing the Commens firſt to Con- 
ſent, was the Moderation of the Lords, to the End, 


1 ſuppoſe, that the Commons might not Grudge 5 
at the Taxes lay d on them by the Lords. 


But it has far'd with them as with other Po- 
liticians, who ſee not whither things will Run, 


and 


le 
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and often have their own Cannon turn'd up- 
on them. I will give you the Words of the 
State of the Church, that I may not Miſtake. 
There p. 227. you will find as follows. 
« The King (Exw. I.) being Return'd 


ee Tſſued his Writs for a Parliament to Meet. 


« The Perſons called were here again totins 
« Regmi Magnates: The Annals of Waverly 
« Style it a Parliament of all the Lords, and 
e Mention not any other as either Call'd, or 
« Coming to it. | | 
«In the 18th of this King, after Eaſter, a 
« famous Parliament was held at Weſtminſter, 


© in which the Third Statute of Weſtminſter 


« was made; and an Explication npon the 


&© Statute of Quo Warranto, as Hemingford Re- 


« lates it. The Records agree with this Ac- 
« count, and will Inform Us who were Called 
© to it, and Atted in it. RR, 

« For the Statute of Weſtminſter, it is ſaid, 
„ that the King, ad Inftantiam Magnatum Regni 


_« fu;, Granted, Provided andEſtabliſh'd. c. i. 


<« In that de Quo Warranto, That the King 
<« of his ſpecial Grace and Affection, towards 
“ his Prelates, Earls, Barons, and Ceateros de 
Regno fuo, Granted, &c. But there is ano- 
ther Record that will ſpeak more plainly 
e in this Caſe. For on the firſt of June, the 
Prelates, Earls, Barons and Great Men of the 
Kingdom, with one Aſſent in full Parlia- 
ment, granted to the King for Themſelves 
“ and the whole Community of the Kingdom, 
« forty Shillings of every Knights Fee for an 


« Words of the Rol are. 


This 


This Parliament firſt met after Hilary 
Anno 1289. It Re-Aſſembled after Eaſter 5 
< and on the firſt of June, Granted the Aid 
before Mentioned. Upon the 14th ot 
Ju, at the Requeſt of the Lords, and 
Great Men there Aſſembled, the King iſſued 
cout Writs to the Sheriffs of every Connty, to 
© order Ts or Three to be Choſen for their 
RNeſpective Counties, and Returned up to 
<< this Parliament, (which was then fitting, and 
* had fat ſo long, and done ſo much Buſineſs 
„without them) within three Weeks after the 
*© Feaſt of St. Foh Baptiſt, July the 15th. 
Before they came, the King, with his Lords 


< only, made the. Statutes of Weſtminſter be- 


fore Mentioned; which were paſſed in Par- 
'* Lament the xvth of St. John Baptiſt, that 1s 
* to ſay, Fuly 8th. The Knights being thus 
“ Summoned for the ſeyeral Counties, were 
'** Returned accordingly z from ſome Three, 
©< from others Two, as the Sheriffs thought 
fit; Which ſhews this Matter not to have 
© been yet come to any Certain Eſtabliſh- 
„ ment, They were. deſign'd to Repreſent 


. all the Military Tenants of the Counties in 


4 Capite; and they did accofdingly Conſent 


c for them to a xvth then Granted, per 


. drehiepiſeqpor, &c. by the Herb fee, Biſhop 
« Abbots, Priors, Earls, Barons, et Ommnes Alios 


© de Regno; the very Style that was uſed 


«< when the Body of thoſe who held by 
& Military Service were Perſonally Summon- 
* ed, according to the Charter of King 
« HN. n 


. this 


| 


5 
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This Charter is ſet down p. 191. and ex- 
preſly Limits the Commons who were to {it in 
Parliament to thoſe only who Held of the 
King in Capite. And theſe were to be Summon- 
ed by the Sheriffs, (as the Peers were by the 
King's Letters) not Choſen by the People. For 
after Naming the Lords, who were to be 
Summon'd Singillatim, per Literas Noſtras, it is 


added, Et prateria faciemus Submoneri in Gene- 


rali per vice Comites et Balliuos noſtros, omnes 
alios qui in Capite tenent de Nobis. This ſhews 
what the Omnes alios was, who, beſides the 
Lords, then ſat in Parliament. N 


(II.) Theſe Authorities are Deny'd by none, 
nor have been Attack d by any but James 
Tyrrell Eſq; in a long Appendix to the Second 
Part of his third Volume of the General Hiſtory 
of England, Printed 1704. Wherein he At- 
tempts to Anſwer what Sr. Henry Spelman, 
Mr. Prynne, Dr. Brady and Dr. Wake have 
Wrote upon this Subject. He owns they have 
Quoted the Records truly. Only he wou'd 
put another Senſe upon them. But I muſt. 
take Notice. . „„ 


1. That he is not fo poſitive to ſay the 
Senſe he puts upon them, is the True Senſe 
of them; but that it May be ſo, and F it be 


ſo, and Perhaps is ſo. 


2. Thence he Concludes, That Perhaps by the 
Words Principes, Proceres, Magnates, Optimates, 
Barones, &c, Not only the Lords, but the Com- 
mont too May be Meant. And he muſt Mean 


it 
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it as Low as thoſe very Poor Commons who 
have Votes in the Elections for Parliament- 
Men at this Day. Elſe he cannot Maintain 
our Preſent Conſtitution of Parliaments to be 
the ſame. it was from the Beginning; which 
is the Point he Labours. And it will take more 
than a Perhaps to ſhew, That theſe were Called 


the Princes, the Great Men, and Barons, and 


Lords of the Nation! If he can Confound 
Words at that Rate, his Hiftory will not be 
very Intelligible. * | 
But the Method he takes is to go to Lit- 
tleton's Dictionary, which he Quotes p. 77. 
and there tells us how many ways theſe words 
are Engliſhed. That Principes ſignifies not only 
Princes by Birth, but Chief or Principal Gover- 
nors or Magiſtrates. And if you ſhould ask, 
where? He Explains it, i any City, Nation, 
or Kingdom. Then (lays he) for the Word 
PROCERES, it is Render d in our Dictionaries 
(and puts Littleton's Diꝗ ionary on the Margin) 
the Heads or Principal Men of any City or Com- 
monwealth. And ſo for the Words Optimates 
and Magnates, which (ſays he) Signifies not 
only Noble Men, but ſuch Chief and Principal 
Men as before. And if he will look the Word 
Nobilis, he will find in his Dictionary that it 
fignifies not only Noble by Birth or Creation, 
but Excellent, Famous, Remarkable. And alſo 
a Noble, Six Shillings and Eight pence. And 
then we ſhall find a Great many Nobles in 
England! And yet many of our Ele vors not 
Worth One. And who cannot come in under 
the Loweſt Senſe that any of our Dictionaries 
give of Principes, Proceres, &c But Mr. Ty: rell 

| ED Supplys 


| 
| 
| 
| 
| 
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Supplys this with a Suppoſe, and ſays ibid. 
Which Terms may (1 Suppoſe ) as well take in the. 
Knights Citizens and Burgeſſes, as the Inferior | 


Tenants in Capite. But what ſignifies all this? 


For the Greateſt Part of our Ele#ors are no 
Tenants in Capite at all, neither Superior nor 
Inferior. What a Pity it is ſo much Pains 
ſhou'd be taken to ſo little Purpoſe! — 


3. But he has a Reaſon which Forces him 


to all this, and he begins his Appendix with 


it, p. 2. where he ſays, But how they (the 
Under-Tenants to the Tenants in Capite) could 
be ſo Obliged (that is, to have Taxes lay d 
upon them) Daleſs they were ſome way or other 
Repreſented, I can by no Means Underfland. - This 
is a: Foundation Maxim with the Orators for 


the Power of the People, and their being the 


Original of Government, That None can be 
Taxed but by his own Conſent. And rather 
than Depart from this, they will by Princes 


Mean Coblers, and leave no Werd of any Signi- 


fication! But this it ſelf will not do it. For 


how do they Conſent who have no Votes in 


the Election of Parliamem- Men; And theſe are 
much the Major Number of the People. And 
ſome of them too the moſt Conſiderable for 


| Riches, and moſt Beneficial to the Nation in Trade, 


&c. But if they have not a Freehold of Forty 
Shillings a Year, they have no Votes. And all 


they have may be Given away by Men who 


Clean their Shoes! 


As to the Imply'd Property and Authority of 
thoſe who have the Terra Firma, do's this 
Reach only to the Ter- Tena or thoſe who 
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Labour the Ground with their own Hands? 
But if the Land-Lords have a Superior Proper- 
ty, the King is the Su grows Land-Lord, for all 
the Lands Ire Held of Him, and are Forfeita- 
ble to Him. 3 theſe Men who Cry out 
againſt the King having Power to Tax thoſe 
who Hold of 1 im, give to Freeholders of Forty 
Shillings a Year a Power to Tax thoſe who, 
Hold of them, and all the Reſt of the Na- 
ton too who do not Hold of them! Aud, 
this, by I know not what, Imply'd Conſent, 
when ther is no Conſent at all Given. But, 
Mr. Tyrrell, the People are Tax'd not by their 
own Conſent, but by thoſe who have Authority 
to Tax them. And it is not a Farthing Mat- 
ter whether they Conſent or not. Ther. are 
many in England wou'd not pay Taxes now 
it they cou'd Help it. And if they were to 
be Polled, wou'd Perhaps be the Major Part, 
of the Nation. e 
And is not the Major Part of the People 
the Original of Government? And muſt not the 
Freeholders derive their Authority from Them ? 
How elfe came they by it? You, muſt ſhew 
then When and How the People did Impower 
the Freeholders to Vote for Them, And that 
they Limited it to Free holds of ſuch a Value, 
and Excluded all the Others. And may net 
the People Recall that Power they gave to the 
Freeholders, if they Abuſe it; as well as what 
they Entruſted with King. and Parliaments ? 
Sir, I find you are at a Puzzle whether 
Kings or Parliamneats were firſt? For you fay 
in your Preface to the Appendix, p. 2. That 
Great Council * hau# been before, or at leaſt 


1 * As 


- 
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4 Ancient as Rings themſelves. But Why are 
you in this Doubt? For Kings and Parliaments 
did not Start out of the Ground both toge- 
ther. One mult be before the Other. Be- 
cauſe one muſt Make the Other, Either 
Ki ings made Parliaments, or Parliaments made 

ings. If the latter, then you are to ſhews» 
that Parliament Which made the firſt King. 
And tell us by whom it was Called, and by 
whoſe Authority it Sat. GW. 
I intend not to go over Mr. ThrrelP's 
endix, which is a large Book by it felf 
But all his Anſwers being the ſame, and with- 
in the Topicks I have before ſet down, 1 
will give the. Reader one Inſtance or two, 
by which he will Kzow all the Reſt, as much 
as if had Read them all. £ 
At the end 'of P. 13. he comes to An- | 
ſwer an Authority produc'd by Dr. Brady, © 
where a Tax was Granted to the King by 
the Magnates and Fideles. Which J ſuppoſe, 
ſays he, May he better urged to the Contra- 
fy. Then p. 14. he plays upon the Word 
Fideles, and Proves that the Meaneſt of the 
Commoner:, thoſe under the Tenants in Ca- 
pite, May be Comprehended under the Sig- 
nification of this Word, for may not a Mean 
Man be Faithful? And for this he Quotes 
the Gloſſary, that Fdeles Signifies Faithful. 
But then ke brings to his Ai Walter of Co- 
veptry the Hiſtorian, who Reckons the Mem- 
bers of this Parliament to Conſiſt of the Archi- 
epiſcopi, E piſcopi Abbates, et Proceres Anglie. 

And with the Help of 7 ſupp oſe, he finds 

the Inferior ons os here too. "For, 12 he, 


1 * Ut- 


* 


U 121 1 


« Under the General word Proceres in this 
« Hiſtorian, and Fideles in the Record, I ſup- 
ce poſe not only Tenants in Capite to be here 
« Underſtood, but their inferior Tenants, or 
< their Repreſentatives, are Comprehen- 
„ 5 | 75 
Then he goes on in the ſame Page to ano- 
ther Inſtance brought by Dr. Brady in the Sth. 
of Hen. III. where a Carucage of two Shillings 
of every. Plough throughout all England, was 
given to the Xing in Parliament, where 
were Aſſembled the Archbiſhops, Biſhops, Earls, 
Barons, and Multis aliis. From whence 
<« (ſays he) the Doctor Collects, that the Alii 
« Multi above Mentioned, were the Abbots, 
% Priors, and other Lay-Tenants in Capite: 
But I think we May well underſtand theſe 
« Words to Extend not only to the Te- 
« nants in Capite, but to other inferior Te- 
ce nants, by whatſoever free Service, who were 
„there by their Repreſentatives. - For how 
<«« otherwiſe (as 1 ſaid before) could a gene- 
« ral Carucage upon all the Plough-Lands 
« throughout England be Legally impoſed ? 
e Since the great Prelates, Earls, Barons, and 
„ Tenants in Capire cou'd never Repreſent 
ce the Tenants of ſuch Abbets and Priors, who 
« held their Lands in Frank-Almoign, and 
ce not in Capite, and ſo were not Summoned 
e to this Parliament; as allo all Tenants in 
Ancient Demeſne and by Socage and Burgage 
„ Tenures; and laſtly, Tenants by. Perty Ser- 
jeantry, and thoſe who held Lands of the 
« King by Fee Farm, paying a Certain Rent: 
« All which, together with their under-Te- 
nants, 
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ce nants, could never be Taxed or Rated by 
<« thoſe who were none of their Chief Lords; 
« ſince upon theſe Gentlemens Principles, 
c whom we Oppoſe, the only Reaſon why 
« the Tenants in Capite could grant Taxes 
<« for their Under-Tenants, was, that hold- 
< ing their Lands of them in Fee, they did 
„ in ſome manner Repreſent them, and were 
«. Bound by their Acts: They could never 
Repreſent or Diſpoſe of the Eſtates of thoſe 
« who had no ſuch Relation; and therefore 
e by theſe Multi Ali; muſt be” meant other 
than meer Tenants in Capite. | 

Thus Mr. Tyrrell. I have given his Words 
at Large, that he may not fay I miſtook his 
Meaning. All his Argument is Built upon 
Repreſenting, that none can be Taxed but by 
their Repreſentatives. Whereas he muſt ole, 
That the far Greateſt Part of the People of 
England have no Votes in the Choice of Parlia- 
ment- Men, and ſo are not Repreſented at all. 
Vet they are Taxed. 

And as for his ayiing,' That People are in 
fame Manner Kepreſented by thoſe of whom 
they hold in Fee. wed be Glad to know 
his Meaning. Do's every Man ' of whom I 
hold a piece of Land in Fee Repreſent me, 
and am I Bound by his Ad, ſo that he may 
Diſpoſe of me, my Life and Eſtate at his 
Plecfure? If that be true, then the King may 
Diſpoſe. of all the Men in the Nation who 
have any Land in Pee, becauſe they all Hold 
of Him, and He Repreſents them all. 

And if the Multi Alis here, and the Maes 
Mis in the Charter of King John, * 

thole 
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| thoſe wha are Taxed, beſides the Tenants in 
Capite, it will make a large Army of our Parlia- 


ment! And if you will go to the D:i8onary 


to know what Omnes Alii Means, it will tell 
you that it ſignifies All others, and ſo you may 
bring in every Man in the Nation! But can 
any thing be Plainer to ſhew what is meant 


by All Others here than this Charter expreſſes 


it, when it ſays, All Others who hold of Us in 
Capite? Yet Mr. Tyrrell will not have it ſo, 


but in this fame place, p. 15. he Quotes Dr. 


Wake's State of the Church, and the ſame Page 
of it where this Charter is Inſerted, p. 191. 
And Diſputes againſt it for this Reaſon, be- 
cauſe (ſays he, very Reſpectfully of the Doctor) 


« Had he been a little better Verſed in our 


“ Records, he would have found that under 


% Magnates, the Knights of Shires, called Grantz 
« de Countees in French, are often Compre- 


% hended, as well as the Earls and Barons. 
No doubt ther are Great Men among the 
Commaners. And the Knights of Shires were 
then the Grantz or Great Men of the County. 
But what 1s this to the poor Creatures that 
Vote in our Elections, to the Tag Rag and 


Bob-Tail Shouting in Tutrtle- Fields? You muſt 


make all theſe Grantz too, to find a Precedent 

tor them in our Records. | 
But ther is part of the Caſe yet behind. 
As this Parliament gave a Carucage to the King, 
ſo He granted to His Great Men a Scutage, 


viz. of every Knights Fee, two Marks Ster- 


ling. To which Mr. Tyrrell ſays, ibid. p. t 5. 
« That it had nothing to do with this Tax, 
„ neither did it extend to all the Sub-Te- 


e nants 
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& nants by Military Service, but only to ſuch 
of them as had been ſpared from performing 
** their Services at the Siege of Bedford-Caftle, 
* the Xing by his Prerogative, granted the 
Lords Writs or Warrants to receive Service 
4e from all ſuch Tenants proportionable to 
the Time their Lords had been in the 
“King's Service, ſometimes one Mark, ſome- 
times two or three, as Dr. Brady acknow- 
edges. . 3 
This Mr. Tyrre// thought an Anſwer to Dr. 
Brady. But whither has he brought himſelf, 
to ſay, That the King by his. Prerogative may 
Tax the People, or ſuch of them as He pleaſes? 


1 ſuppoſe the Reader will Excuſe me not 
to go further with Mr. Tyrre/, He is all of 
a Piece. But it wou'd not have been Fair 
to Conceal the Strength of the Objections made 
againſt our Conſtitution, which Mr. 275 has 
taken great Pains not tþ Underſtand. 


Rr 


Concerning the Benefit the 


Government receives by Ja- 
cobite Converts. 


co» ys 


been Diſſ. atisfy'4 perſons. And, no 
ange of Principles becomes Univerfal 


at the Firſt. It muſt take Time and 
Patience to Wear out old Prejudices. 
And it is Natural to give Reaſons for ones 


. I N af Revolutions ther have ever 
C 


Change, that he may not ſeem Byafſed by 


Temporal Intereſt, when he 800 s to the 
Stronger Side. 


Of chis ſort we have had bars Tuo 
fac the Revolution, Dr. Sherlock, and 
now Mr. Higden. The Firſt Perplexd 


the Cauſe, and Shook the Principles of 


| the 
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Advertiſement; # 
the Revolution, nor has the Latter come 
up to them. And both have given Oc= 


| caſion for more Objettions againſt the 
Eſtabliſhment than We heard from the 


— 


Jacobites before. 


Mr. Hoedly has long Purſued the Lord 


Biſhop of Exeter for Aſſuring the World 
(as he ſays) that her Majeſty's Title is on- 
ly that, of a Succeſsful Uſurpation. Which 
he wou'd 


draw as a Conſequence from 


his Lordſhip's Principle of Non- Reſiſtance. 
But Mr. Higden, without the Trouble 
of Conſequences, openly Maintaines the 
Tittle of a Succeſsful "od ting and gives 
her Majeſty no other Right or Title what- 
ſoever. And to Prove this upon her, is 
the Buſineſs of His Book. 1 


This is all ſhe Gets by the Jatobite = 


Converts! They Expoſe her to Excuſe 


themſelves. It is Impoſible for a Jacobite | 


to be a real Convert! Something till 
Sticks with them, and they cannot Help 
it! They are only Dangerous when they 
play the FHhporrzre; And they think the 
Government ought to Thank them for 
Proving it an Uſarpationnn ; 


Let 


"WD. 


4 


_ Advertiſement. 


Let Us have no more of tlieſe Con- 
verts, at leaſt no more of their Rea. 
ſous. But if the — will come in, let 

ly 5 


them come Mod 


The few] commpalſed Sea and Land to 


make Proſelytes, But they had a Maxim, 
Not to Truſt 2 Convert to the third Ge- 


neration. For they made him Twolpld F 


more than themſelves. 


without Reaſon! 
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